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CYB'€KTVUBHI O3HAKWU ITPUIBAHH, OTPYIMAHHJI, SBEPITAHHSI UM 3BYTY
MAWVHA, OJEP>)KAHOTI'O 3JIOYVHHUM IIJIAAXOM

beninpkunnAugpit Cepriniosu4a

KaHIVaT OPUANYHNX HayK, JOLIeHT,

npodecop Kadenpu nmpodecinmHmx Ta crieliaIbHUX IVCIUIUTIH

(Xepconcbkuit daxysibTeT OfechKoro JepKaBHOTo YHiBepCUTeTy BHYTPIIIIHIX CIIpas,
M. XepcoH, YKpaiHa)

Y craTTi mpoaHasti3oBaHO O3HaKM Cy0'ekTa Ta Cy0'eKTMBHOI CTOPOHM 3asfgaJlerinb He
obirsiHOro mnpuabaHHs, 30epiraHHsa abo 30yTy MaliHa, 3100YTOro 3JI0YMHHUM HIISXOM.
3'sicoBaHO, 110 MOBMHHO BKJIIOYATHCS Y IIPEeIMeTHU 3MicT Cy0'eKTMBHOI CTOPOHM HpWI0aHHs
uy 30yTy MaViHa, oflepKaHOro 3JI04MHHUM HuIgxoM. [TpoBemeHo icTOpuKO-IIpaBOBMII aHaJIi3
KpUMiHaJIbHO-IpaBoBMX HOpM Pociricekoi immepii, Paggrcpkoro Corosy, 110 BCTaHOBIIIOIOThH
BiITIOBiM@JIbHICTH 3a IIpuUa0aHHs abo 30yT MariHa, 3100yTOro 3JI0UYMHHMM IIUISXOM, Ta BU3Ha-
4YeHO iX BIUIMB Ha (popMyBaHHS IIPaBOBMX HOPM KPVMMiHaJIbHOIO 3aKOHOJABCTBa YKpaiHW.
BcraHoBileHO kpuTepil po3MeXyBaHH: 3a3ajlerins He obiIgHOro mpuaOaHH4 Ta 30yTy 3710-
YMHHO 3I00yTOro MariHa Bifl 3a37ajleTifp He OOilIsTHOro IpMX0oBYyBaHH:A 3710unHy. ChopMyIib-
OBaHO peKOMeHpallil Iofo Keaslidikalil OisiHb ocid, BUHHMX Yy 3JI04MHI, IlepemdadeHMX
c1.c1.198 Ta 396 KK Ykpaian. PosmisHyTo mpobiemn kBatidpikariil misiHb 7oOpocoBicHOTO Ha-
OyBaua 37104MHHO 37100y TOrO MarHa. [IpoanasizoBaHO IMTAHHS OO0 IPABOBOI OIIIHKM AiTHb
0cobm, sIKa BUKpasla MalfHO Y 0CO0V, KOTpa TEX BKpasla Iie MavHO.

Katouo08i cao6a: IpydeTHICTB 110 3/109MHY, IPUXOBYBaHH:, IIpUI0aHHs, 30yT, Cy0'eKTMBHI
O3HaKMU.

CYBBbEKTVBHBIE ITPV3HAKW ITPMOBPETEHWMA, IIOJIYYEHWS, XPAHEHWA VJIN
CBbITA UMYIIECTBA, JOBbITOI'O ITPECTYITHBbIM ITYTEM
benunxwuit Augpert Cepreesmuy,
KaHAUIAT OpUAMYIecKX HaykK, JOLIeHT,
npodeccop Kadenprl IpodeccoHaIbHBIX U CIIeHaIbHBIX IVCLIUIUIVH
(Xepconckumt dakysbTeT OfeccKoro rocy1apcTBeHHOIO YHUBepCUTeTa BHy TPeHHMX e,
r. XepcoH, YkpanHa)

B craTtbe IIPpOaHaAJIM3NPOBaHbl ITPU3HAKIM CYG’BEKTa " CY6’BeKTT/IBHOT7I CTOPOHEBI 3apaHee He

oOelfaHHOrO MpMoOpeTeHMs, XpaHeHWsl Wi cObITa MMYyIIecTBa, 10OBITOrO MPecTyIHBIM
mmyTeM. BelAcHeHO, UTO JIOJDKHO BKJIIOUAThCs B ITpeJIMETHOe cojiepKaHue CyOBeKTMBHOV
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CTOPOHBI IIPMOOpeTeH IS WIV COBITA MMYIIECTBa, MOJTy4eHHOro IIpecTyIHbIM ImyTeM. I1pose-
[leH VMCTOPUKO-IIPaBOBOVI aHaJIN3 YTOJIOBHO-IIpaBoBbIX HOpM Poccuiickont mmmepun, Cosert-
ckoro Coros3a, yCTaHaBIMBAIOIINX OTBETCTBEHHOCTD 3a IproOpeTeHVe 1M COBIT MIMYIIIECTBa,
HOOBITOrO IIpeCcTyIHBIM ITyTeM, M OIpefesieHO MX BiIMSHMe Ha (POpMUpPOBaHME IIPaBOBBIX
HOPM YTOJIOBHOTO 3aKOHOJATENIbCTBA YKpanHbL. YCTaHOBJIEHBI KPUTEPUN pasTpaHIeHNs 3a-
paHee He 00eIllaHHOTO IIPMOOpeTeHNs 1 CObITa IIPeCTYIIHO JOOBITOTO MMYIIeCTBa OT 3apaHee
He 00eIllaHHOTO YKphIBaTeIbcTBa IpecTyIvleHus. CpopmympoBaHbl peKOMeHIAIMu 10 KBa-
dpVIKay OessHU JINLL, BUHOBHBIX B IIPeCTYIUIEHUM, IIpelyCMOTpeHHbIX cT.cT.198 1 396 YK
Yxpannsl. PaccMoTpeHs! 11pobriemMpl KBamidKaIy AesTHVI TOOPOCOBECTHOTO IIprobpeTare-
JI HPeCcTyIIHO Jo0bITOro MMylecTsa. [TpoaHamsmpoBaH BOIIPOC O IIPaBOBOV OLIeHKe [IesTHUI
JINIIA, TIOXUTYBIIETO VIMYIIECTBO Y JIMIIA, TOXKe IIOXUTHBIIIETO 3TO MMYIIIeCTBO.

KatoueBoie croBa: IpyIKOCHOBEHHOCTD K ITPeCTyIUIEHNIO, YKPbIBaTeJIbCTBO, IproOpeTeH e,
COBIT, cyOBbeKTVBHBIE ITPU3HAKA.

SUBJECTIVE SIGNS OF PURCHASE, RECEIPT, STORAGE OR SALE OFPROPERTY
OBTAINED BY CRIME

Benitsky Andrey Sergeevich,

candidate of law sciences, assistant professor,

professor of the department of professional and special subjects
(Kherson Faculty of Odessa State University of Internal Affairs,
Kherson, Ukraine)

The paper analyzes the signs of the subject and the subjective side of previously not prom-
ised purchase, storage or sale of property obtained by crime. We have examined awareness of
the perpetrator of the predicate act, in order to have grounds for prosecution under Article198
of the Criminal Code of Ukraine. The conditions under which the use of criminal property
cannot be classified under Article198 of the Criminal Code of Ukraine are defined. The re-
search founds what should be included in the substantive content of the subjective aspect of
the purchase or sale of property obtained by crime. We have provided historical and legal
analysis of the criminal law of the Russian Empire, the Soviet Union, establishing responsibil-
ity for the purchase or sale of property obtained by crime, as well as determined their influ-
ence on the formation of legal norms of the criminal legislation of Ukraine.

The research establishes criteria of differentiation previously not promised purchase and
sale of property from beforehand not promised concealment of a crime. We have determined
that when a person commits previously not promised purchase, receipt, storage or sale of
property obtained by crime, with special aim to conceal criminal property or traces of the
commission of the predicate offense, such actions must be qualified under Article198 of the
Criminal Code, since the acquisition, receipt, storage or sale of property obtained by crime,
absorb harboring crime. The paper formulates recommendations on the qualification of acts of
perpetrators of crimes under Articles198 and396 of the Criminal Code of Ukraine. The prob-
lems of the qualification of bona fide purchaser’s acts of the property obtained by crime, who,
after learning about the source of origin of the property, continues to use it for their own pur-
poses, are reviewed. We also analyze the legal assessment of actions of a person who has sto-
len already stolen property by another person.

Keywords: implication in a crime, concealment, purchase, sale, subjective signs.

B ropuayusin stitepaTypi YkpaiHy Ta iHIINX KOJIMIIHIX pasHCBPKMX pecHyOsIiK y IpaBo-
3aCTOCOBHMX OPTaHiB BMHMKAIOTH ITpoOleMy KBatidpikarlii 37104mMHiB, 4Ki HajleXaTb 10
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pisHOBUAIB pmdeTHOCTL. CKIamHOINII BMHMKAIOTh Y BCTAHOBJIEHHI Cy0'€KTMBHIMX O3HAK IIPU-
n0aHHs abo 30yTy MariHa, 300y TOro 3JI0UMHHMM IIIIIXOM, a TAaKOX IIPY BiIMe)XyBaHHI JaHO-
rO MIPOSIBY IIPMYETHOCTI JI0 3/I0UMHY Bifl 3a37aJIerinps He OOIIIHOro IpMXOBYyBaHHS 3JI0YVIHIB
Ta iHIIMX CyMDKHMX 3JIOYMHIB.

CyTTeBUIT BHECOK Yy BMBYEHH: 3a37aJIerinb He obimsHOro mpumbaHHA abo 30yTy MariHa,
3000yTOr0 3JI0UMHHMM IIUISIXOM, BHECJIM TaKi pafggHCbKi gocraimuuky, gk I. 1. banmypsis,
I. A. bymyes, I.b. Bitrenbepr, M. . Kopxan-cekum, B. O. Kysnenos, B.I. CmupnOB,
I. X. XakimoB, M. X. Xab6iOyJ1iH, a TakoX Cy4acHi BUeHi, Taki sk A. B. 3apy0in, O. M. Kparmsina,
M. M. Jlanynin, A.[I. Makapos, A. €. Minin, €. B. [lonomapenko b. T. Pasrineaies Tain. On-
HaK €OMHOIO IIIXOmy II0o0 TiyMadeHHsI O3HaK cyD'ekTa Ta CyO'eKTMBHOI CTOPOHU
3a37ajIeTifp He 00iIsIHOTrO NpuIOaHHs, OTpUMaHHs, 30epiraHHs un 30yTy MariHa, ofep>KaHo-
ro 3JIOYMHHVM IIUIAXOM, cepel] BYeHmx gepxKas KonuirHboro CPCP nHemae.

MeTto10 cTaTTi € BU3HaUeHH: CyO'€KTMBHMX O3HAK 3a3dasIerigb He OOilIIHOro IIpua0aHHs,
OTpUMaHHs, 30epiraHHs 4n 30yTy MariHa, Ofep>KaHOIO 3JIOYMHHUM IIUISIXOM, BUSIBJIEHHS 03-
Hak cy0'ekTa Ta cy0'eKTMBHOI CTOPOHM, 3a SIKMMM PO3IJIsyBaHWI 37I0UMH BiIMeXOBY€EThCS Bif
CYMDKHMX CKJIa/IiB 3JIOYVMHIB, a TaKOXX BCTAaHOBJIEHHS BIUIVIBY KPVMiHaJIbHOTO 3aKOHOJABCTBA
Pocivicekoi iMnepii Ta Paggarcekoro Coro3y Ha cydacHe KpyMiHaJIbHe 3aKOHOJIaBCTBO YKpalHU.

Cy0’exToM mpmadaHHS, OTpUMaHHS, 30epiraHHs 4 30yTy MaliHa, OfepP>KaHOTo 3JI0YMH-
HVM IUIAXOM, € IpuYeTHa 0coba, ToOTO Ta, sika He Opasla y4acTi y BUMHEHHI IpeayKaTHOTO
37I09VIHY 71 He JaBajia JI0 VIO0ro 3aKiH4eHHs OOIIISTHHS BUKOHATY 3rajjaHi il CTOCOBHO 3JI0UMH-
HOro MaviHa. Take po3yMiHHS 03HaK Ccy0'ekTa 3a3HAUEHOTO 37I0YVHY HOPMATMBHO 3aKpPiIUIEHO
y ct1. 198 KK VYkpainmn, ct. 175 KK P®, ct. 236 KK Pecrry6itikn bistopyck Ta B iHIImMx KprMiHa-
JIBHO-TIPaBOBMX HOpMax Jiep>kaB KomiiHboro Pagsgracekoro Comosy.

MiX TM B IOpUAVYHIN JIiTepaTypi 3yCTpidaeThCsd JyMKa JesKMX aBTOPIB 1010 pO3ILIpe-
HOTO TIIyMa4yeHHs O3HaK cyO'ekTa 3asmasierigp He obimsHOro npmmbaHH:S abo 30yTy MarHa,
3p00yToro 3rmounHHMM nUxoM. A. B. 3apy0iH yBaxae, 110 He MoXke OyTM BMKOHABIIEM IIPU-
ndaHHs abo 30yTy MariHa, OTPMMAHOTO 3JIOYMHHVIM IIUISIXOM, 0co0a, sika Opasia y4acTb y BUM-
HeHHi ImpeuKaTHoro 3j104nHy [1, c. 130-131]. Is TakmM BMCHOBKOM MM IOBHICTIO 3rofHi. ITpo-
Te nasti A. B. 3apy06iH poOuTh 30BCiM AVMBHUI BUCHOBOK, IIIO 3a3HaueHa ocoba MoxXke HeCTu
BiITTOBi@JIPHICTh 3a ITOCOOHMIITBO, MiAOyproBaHHS abo opraHisailito mpumbaHHsS abo 30yTy
MariHa, 37100yToro 3j104MHHMUM IUIsxoM [1, c. 131]. Takmit BUCHOBOK aBTOpa He Y3TOIKY€TbCs
i3 mpaBwIamMy KBastidpikalliil mpy criiBydacTi Ta IpUYeTHOCTI 10 310unHy. A. B. 3apy6in dak-
TUYHO 3MIIIly€ 30BCiM Pi3HI 3a CBOCKO IIPABOBOIO IIPUPOIOK0 KPVMIHAJILHO-IIPABOBI IHCTUTY T
- IIPUYETHOCTI 10 3JI0YMHY Ta CIIiByYacTi B 3JIOYVHI.

Oco0u, sixi 3aszgasterinp oOitsumm mpumbaTy abo 30yTr MarHO, ofep’kaHe 3JI0UYMHHUM
IIUISIXOM, PO3IJISIAAINCE SIK ITOCOOHWMKM yBUMHEeHHi 31oumHy. KpiMm Toro, misuibHicTE 0ocobm,
sIKa BUKOPMCTOBYBaJIa [IJIsI CBOIX 0COOMCTMX ITiJIeVT MaviHo, 3;(06yTe BHACJIIJTOK BUMHEHOTO Helo
K 3JI0YMHY, He YTBOpIOBaJla IPUYeTHOCTI A0 3/109MHYy. Taki AigHHs mimiaraam Keatidikarii 3a
Ti€l0 X KpMMiHaJIbHO-IIPaBOBOIO HOPMOIO, sIKa IlepefiOavaia BiIOBiJaIbHICTh 32 BUMHEHHS
TaKOI0 0CODOI0 IpeaMKaTHOTO (OCHOBHOTO) 3JI0UMHY. TOMy CJIif, IOTOOMTHCS 3 IyMKOIO
O. M. Kpammsinoro, A. €. MiniHa Ta iHIIIMX BYeHMX, SKi BBaXXaIOTh, 110 3a3da/IeTigb He oOiIs-
He npmadaHHsg abo 30yT MariHa, 3000yTOro 3JI0UMHHNM IIUISIXOM, € Pi3HOBMAOM IIPUYETHOCTI
mo 3rounHy [2, c. 91; 3, c. 145-146; 4, c. 122].

[TpenmeTHMII 3MicT Cy0’€KTMBHOI CTOPOHM IIpVI0aHHs, OTPMMaHHs, 30epiraHHs um 30y Ty
MariHa, OflepKaHOTO 3JI0UVMHHVIM IIUISIXOM, BU3HAYA€ThCS OOCTaBMHAMMY, Ha SIKi po3paxoByBasIa
ocoba, acame: 1) Te, 110 MeBHUN 3JI0YMH y>Ke BUMHEHO IHIIOI 0coboro (iHImmMM ocobamm);
2) xapaKTep BJIaCHOI IIOBEIiHKM 3 IIPMBOAY IPMAO0aHHSA abo 30yTy MarliHa, OfIep>KaHOoro B pe-
3yJIbTaTi BUMHEHHS iHIIVMM 0cobaMI 3JI04MHY .
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Cy0’ext 3noumny, nepenbadeHoro cr. 198 KK YkpaiHu, IOBUMHEH yCBiZOMIIOBATM TOV
daxT, 1110 MarHO, CTOCOBHO $IKOTO BiH 3[IiVICHIOE 3a3HaueHi [Iii, ofepXaHO B pe3yJIbTaTi BUM-
HeHHsI CYCIUTbHO He0e3IIeYHOro mpoTUIIpaBHOro AisiHHA. Ha me Bkasye TepwmiH "3aBimomo',
PO3MIllIeHNI Y TeKCTi OMCIO3MLIiT KpUMiHaJIbHO-IIpaBOBOI HOpMM. SIKIIIO ocoba He ycCBioM-
JIIO€ 3JI0YMHHOIO ITOXOIPKeHHS 3raJlaHOro MaviHa, He MOXXHa T'OBOPUTW IIPO HasIBHICTL y 11 [i-
SHHSIX CKJIafly 37104MHY, cpopmystboBaHoro B cT. 198 KK Ykpainn. [1j1g mpuTsArHeHHs 110 Bifl-
noBigastbHOCTI 3a cT. 198 KK YkpaiHn He Mae 3Ha4eHHS CTYIiHB IOIH(OPMOBaHOCTI 0CcOOM
Ipo IpenmKaTHUM 3710uMH. LIiyIKoM mOoCTaTHRO 3arajIbHOTO ysIBJIeHHS IIPUYEeTHOI 0COOM IIpo
xapakTep ocHOBHOro 37104nHYy. Ille Ha mogyaTky XXcTOJITTS KacauintHui genaprameHT CeHaty
Pociricpkoi iMIiepii Bu3Ha4aB MeXi IToiHdopMoBaHOCTI 0ocoOu, siKa HaOyBae abo 30yBae MaitHO,
OoTpVIMaHe 3JI0OYMHHMM IUIIXoM. Tak, CeHat po3’scHIOBaB, 110 11 3acTocyBaHHs cT. 180 Ycra-
By IIpO IIOKapaHHsI, sIke HaKJIaJla€ThCsl MUPOBUMM cyaasamu 1864 p., He moTpibHO, 11106 MOKY-
ITelb TOYHO 3HaB IIPO CII0ciO, KM OyJI0 BUKpajieHO MaliHO, ajle IOCTaTHBO BiJOMOCTI 1IoMy,
III0 KyIlOBaHa pid He MOIJIa 3aKOHHO Hajle)xaTu mpozasiesi [5, c. 282]. Crarrsa 180 3a3naueHo-
rO JOKYMEHTY Ilepef0adasia BilIoBigaIbHICTD 3a KYIIBIIIO a00 IPUITHSATTS B 3aCTaBy 3aBiJOMO
Kpa/ieHOro abo oTpuMaHOro yepes oOMaH MariHa.

PapsiHCBEKe KpMiHaIbHe IIpaBo yBiOpasio B cebe Iie TOJIOKEHHS POCIVICBKOTO TOPeBOJIo-
LIIVIHOTO IIpaBa CTOCOBHO PO3yMiHHA HpuadaHHsA abo 30yTy MaliHa, 3aBiloMO OTPUMaHOTO
3JI0YMHHUM IUraxoM. Mix M A. 1. Makapos [1oryckae NPUTSATHEHH 110 BiIIIOBiqaIbHOCTI
3a mpuaOaHHs 9n 30yT MaViHa, OflepKaHOrO 3JIOYMHHMM IIUISIXOM, SIKITIO0 oco0a 3Hasla abo Ma-
Jla TifIcTaBy BBaXKaTH, IO MayHO 3400YTO 3JIOYMHHVM IUIAXOM [6, c. 14]. 3 TakmM migxomom
IOOCIIIHVIKA CJIif] He ITOTOOWUTIMCh, OCKUIBKM Yy BUIIAIIKY, KOJIM 0coba IIpMITyCcKae, 110 MariHo,
sIKe BOHa IpuOaia um 30yBae, 3100y TO 3JI0UMHHMM IUIIXOM, TO B 1i [IisiX € 03HaKM HeIIPSMOro
yMucCiTy. Po3ITIaIanmi 3/I09MH BUMHAETHCS TUIBKYU 3 IIPSAMUM YMVCIIOM.

Y npaBo3acTOCOBHMX OpraHiB YKpaiHM HepiZIKo BUHUKAIOTh IIPO0JIeMV pO3MeXyBaHHS 3a
cyO'eKTMBHVMMM O3HaKaMV 3a371aJIerinb He oOilsTHOro npuadaHHs abo 30y Ty 37I04MHHO 3000Y-
TOTO MaViHa i 3a371aJIeriib He OOIIISTHOrO IIPMXOBYBaHHS 3JI0UMHY. 3JI0UMH, Ilepef0aueHnii CT.
198 KK YkpaiHu Mae cxoxXi 03HaKM 3 3a3/asIerizib He OOIlIAHMM IPVXOBYBaHHSM 3JI0UMHY Y
TaKMX M0T0 Pi3sHOBUIAX, K IIPUXOBYBaHHS CJIIIB 3JI04MHY abo IIpeIMeTiB, 3000y TuX 3JI09MH-
HuM nursixoMm. LlikaBo BimsHaumTy, 110 B AesKMX KpaiHax npuaOaHHs abo 30yT MariHa, ofep-
JKaHOTO 3JIOUMHHVM IIUISIXOM, PO3IJISIIA€ThCA K Pi3HOBUIL 3a371aJIerinb He 0OilIHOro mpuxo-
ByBaHHs 3710unHy. Hampukiiag, srinHo 3i ct. 215 KK PecniyGsikm Bostrapiss BcraHOB/I€HO 0f1-
HaKOBY BiIIOBiIaJIbHICTB 3a 3a37ajlerib He OOillsiHe IPMXOBYBaHHS MallHa Ta 3a3[aJierigp He
oOirsgHe mpuabaHHg abo 30yT MariHa, oflepKaHOTO 3JI0UMHHVM IUIIXOM [7, c. 156].

ITo npaBwiam KBastidikariii, SIKIIIO 3a3/1aJIeriap He 00illsHe IIPUXOByBaHHS 3JI0UMHY € KOH-
CTUTYTMBHOIO O3HAKOIO 00 €KTMBHOI U Cy0’eKTMBHOI CTOPOHM CKJIa/ly iHIIIOTO 3JI0YNMHY, TO 3a
MpaBUlaMy KOHKYPEHIIil YacTMHM Ta IIUIOro IIOBMHHA 3aCTOCOBYBATHCS HOPMa, sIKa OXOIUTIOE
3 HaMOUTBIIIO ITOBHOTOO BCi (PAKTMYHI O3HAKM BUYMHEHOTO [IisTHHS. 3asfasleriap He oOiIsHe
npuaOaHHs abo 30yT MaliHa, 3aBiTOMO OTPMMaHOIO 3JIOYMHHNM IIUIIXOM, 38 HasiIBHOCTI CITelli-
aJIbHOI MeTU — IIPUXOBaTH 3JI04MH, MOXKe BUCTYHaTH 5K CHelliaJIlbHUI BULL IIPVIXOBYBaHHS 3J10-
uyHy. Take I10JI0JKeHHs BUIUIMBAE 3 aHali3zy 4. 5 Ta 6 cT. 27 KK Ykpainn. Binnosinao go 4. 5
ct. 27 KK YkpaiHn mocoOHMKOM € 0co0a, sKa 3asgaslerizp oOillsuia mepexoBaTyl 3JI0YMHILH,
3HapSAAAs UM 3aco0M BUMHEHHS 3JI04MHY, CJTAM 37I09VHY 9M IIpeaMeTH, 3000yTi 37I09MHHNIM
IUIAXOM, IpUAOAT UM 30yTM Taki IIpeaMeTy abo iHIIIMM YMHOM CHPUATV HIPVXOBYBaHHIO
3710uMHy. Buxopsum 3 Takoro ¢popMysIroBaHHS, IpUAOaHHS 4M 30yT IIpeMeTiB, 3I00yTHX
3JIOYVHHIM IUIAXOM, 3aKOHO/aBellb PO3IyIdiae K IOCOOHMIITBO — IIPVIXOBYBaHHS.

3rigHo 3 nooxeHHsM 4. 6 cT. 27 KK Ykpainu He € criBydacTio He oOillsgHe 3a3/asIeriab
IlepexOByBaHHs 3JIOYMHIIA, 3HapsAAb i 3ac00iB BUMHEHHS 3JI09VHY, CJIiIiB 3/JI04MHY 4u IIpe-
MeTiB, 3000yTVMX 3JIOUMHHMUM IIUIAXOM, abo HnpumbaHHSA uM 30yT Takux IpenmMeTiB. Takum
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9IMHOM, 3aKOHOZABeIThb YKpalHI OKpeMO po3IIsiae He OOIIlsHe 3a3masIerinb IIPMXOBYBaHHS 3710-
4MHY Ta He OOiIsHe 3a3asterinb NpmadaHHs abo 30yT IIpeaMeTiB, ofepKaHVX 3IOUMHHVIM IIUIS-
xoM. Y11ir1 >ke HOpMi 3a3Ha4eHO: «Ocobw, sIKi BUMHYUIN [ AisTHHS, MJIATaoTh KPUMIHATIBHIN Bifl-
NOBiNaJIbHOCTI JIMIIIe Y BUIlafiKaX, ependOadenyx crarrsmu 198 ta 396 uporo Komekcy». Ykpain-
CBKMVI 3aKOHOZIaBellb He YTOUHIOE, SAKi il MMiaaaroTh i, caHKIi cT. 198, a sAKi - i, caHKIIil CT.
396 KK Ykpainn. Mix TvmM, Buxonsuam 3 aHaitizy cT.cT. 198 ta 396, 3a Taxi fiii, Ik He o0ilsiHe 3a371a-
JIeTiopb TIepexoBYBaHHs 3JIOUMHIIA, 3HapsIb i 3aco0iB BUMHEHHS 3JI0UMHY, OB 3JI0YMHY UM
IpeMeTiB, 3000y TIX 3JIOUMHHIM IIUIIXOM, HacTa€e BimmnosinaapHicTh 3a cT. 396 KK Ykpainuy, a 3a
pradaHH: um 30y T IIpeIMeTiB, Oflep>KaHVX 3/IOUMHHVIM IIUIIxXoM, - 3a cT. 198 KK Ykpainm.

Ko ocoba Bumtsie 3a3masierizap He obillsiHe puaOaHHs, OTpUMaHHs, 30epiraHHs ui1 30yT
MariHa, OJIep>KaHOTO 3JIOYMHHMM IIUISIXOM, 3 METOI0 IIPMXOBATI 3JI0UMHHE MalHO alo Ciiifgmn
BUMHEHHs IIpeAMKaTHOrO 3JI0YMHY, TO Aii Takol ocobu HeobOximHO KBastidikysaTu 3a cT. 198
KK Ykpaiun. IIpunbanns, oTpruManHs, 30epiraHas abo 36yT MariHa, Ofep>KaHOorO 3JI0YMHHIM
IUISAXOM, HOTJIMHAIOTh IPUXOBYBaHHS 3JI0UMHY .

Ocoba Oyme HecTH BiAIIOBINAIBHICTH 3a HNPMAOAHHA abo OTpMMaHHSA MaliHa, 3100yTOro
37IOYMHHIMM IIUISIXOM, He TUIBKM B 0COOV, fIKa BUMHWIIA IIPpeAVMKATHNI 3JI04MH Ta Iile He OyJia
3a HBOTO 3acy/pkeHa, ajle 1 y TOMYy BUIIQIKY, KOJIV BOHa OysIa 3acyIKeHa 4m BimOysia Ioka-
paHHS 3a OCHOBHWI 3JI094MH. [IJI1 IIpMIXOBYBaHHS 3JIOYMHY XapaKTepHO Te, IO IIPUXOByBa4
3IVICHIOE CBOIO IisUTbHICTB CTOCOBHO 0COOW, siKa IIie He Oysia 3acyIpkeHa CYZOM 3a BUMHEHWU
OpeaMKATHU 3]I0YMH.

Ha nyMKy fgesiknx y4ueHmx, SKIIo Ha0yBad a0o 30yBaJIbHMK MariHa, 37100y TOro 3JTOYMHHMM
IIUISIXOM, YCBIJOMJIIOE iHIMBilyaIbHi OCOOIMBOCTI 37I04MHY, TOOTO VIOMY IOCTOBipHO BiJJOMO
ITPO OCHOBHI 00’'€KTMBHI Ta Cy0’€KTMBHI O3HAKV BUMHEHOTO IIPEeIVKATHOrO 3JI0UMHY, IIPUXO-
ByBaHHS KOI'O Kapa€ThCsl, TO AiTHHS BUHHOIO CJIifl KBaJIipiKyBaTy 3a CyKYIIHICTIO 3JIOUMHIB —
3a 3a3masterinp He obirsiHe TIpuiOaHHs abo 30yT MariHa, OlIep>KaHOTrO 3JIOYMHHUM ITUISIXOM, i
3a 3a3maJIerink He 0biIsiHe MpUIXOBYBaHHSA 3710unHYy |8, c. 83; 9, c. 79].

Haspsn um MoXXHa HOTOOMTHUCS 31 BUYEHMMM, SKi BBaXXalOTh, 110 KOJIM HaOyBau MaliHa,
OTPMMAaHOIO 3JIOYMHHVM IIIIIXOM, JOCTOBIPHO 3HaB, y pe3yJIbTaTi BUMHEHHs SIKOIrO caMe 3J10-
4yHy OyJI0 3100yTO MarHO, TO MOro Mii MIiCTATH CKIaf IIpuadaHHS MarHa, 3100yToro 3J1o-
YMHHVM IUIIXO0M, a TaKOX IIPVXOBYBaHHS 3JI0UMHY, SKi HeoOXimTHO KBaslidiKyBaTu 3a IIpaBu-
JlaMM iJleaJIbHOT CYKYIIHOCTI 37I04MHY. SIK CJIyIIHO 3a3Ha4daB y pagsHcbkum nepion C. C. Sen-
KO, IIPUVHATY HPOIO3UIIiI0 100 KpasTidikarii mpradaHHs uM 30yTy MavHa, OTPUMaHOIO
3rrounHHUM HuIsxoM (cT. 213 KK YPCP 1960 p.), 3a cyKynHIcTIO i3 IIpUXOBYBaHHSAM 3JI0UMHY
(ct. 186 KK YPCP 1960 p.) abo mHenonecerHsm mpo 3rmoumH (cT. 187 KK YPCP 1960 p.), saxio
BYHHOMY BiIOMO, y pe3yJIbTaTi SKOT0 caMe 3JI09MHY 3400yTO MaltHO, He MOXKHa, OCKUIbKM B
TaKOMY BUITQIKy IIPMXOBYBAaHHS i HeJOHeCeHHS € YacTVHOIO NpuabaHHA um 30yTy MarHa,
OTPVIMAHOTO 3JIOYMHHMM NUIAXOM. [IpuiiHATTA mponosuilii mpo Kpastidikallifo CKOEHOro 3a
CYKYIIHICTIO B TaKOMY pasi 0 o3HauayIo mpen siBjleHHs BUHHIV 0co0i BUMOIM CBiIUMUTU IIPOTH
camoi cebe, 1110 TJIe BPO3pi3 i3 IoJI0keHHsAMI KpyMiHaiabHOro 1poriecy[10, c. 406].

IlikaBy ITO3MIIifO BMCJIOBIIIOBAB B cepeldVHIli XXCTOIITTs pansHcekmii BueHut M. 1. SIky6o-
B4, SIKMVI BBaXKaB, III0 KOJIVI 0CO0a ITOBHICTIO 00i3HaHa CTOCOBHO BCiX YMOB 3JIOYMHHOTO IIPW-
n0aHHA 4y>)KOro MaviHa, HasiBHOIO Oyze CIiBy4acTh y 37104MHi. JIuie y Tvix BuIagkax, BKasy-
BaB IIeV1 aBTOP, KOJIV ITOKYIIeIb TUIBKV B 3aTaJIbHMX Pycax 3HaB, IO MaHO 3000y TO 3JI0UMH-
HVIM IIUIAXOM, [il VI0ro He IepepocTaloTh Y IIPUXOBYBaHHS 1 MiIATraoTh KBaslidpikarlil 3a CT.
164 (mpunpbaHHS YyXXoro MavHa, 3000yToro snounHHMM 1usxoM) KK PPOCP y pen.1960 p.
[11, c. 368]. OgHak i3 TakorO MyMKOIO ITOTOAUTICA HEMOXJIIVMBO, OCKUIbKY He3aJIeXXHO Bif, CTY-
IeHs1 00i3HaHOCTI 0cOOM PO MpeaMKaTHUM 3JI04YMH, 110 OyB /KepeloM YTBOPEeHHs MaviHa,
sKe BOHA 3a3aJlerip He oOilrstoun npuadaia adbo 30yBasla, Taka ocoba € IIPUYEeTHOIO [0 3J10-
4YyHY, a He CIiBY4aCHVKOM 3JI0YVHY.
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Psy aBTOPiB BBAXXAIOTH, ITT0 [T KBaJTidpiKatiil mpuubanHs abo 30yTy MariHa, OTpMMaHOTO
3JIOYVHHMM IUIAXOM, HeoOXimHo BcTaHOBUTHM MeTy 31oumHy. Ha mymky I. ITorpebnsxka, B. I
CMupHOBa Ta iHIIMX BYE€HMX, METOIO PO3IJISIAHOIO 3JI0UMHY € KOPUCTb, OTPMMaHHS MaTe-
pianbHOT Buronm i cede abo iHIMX ocid Bix BUMHEHOTO OCHOBHOTO 3j10umHY [12, c. 60, 65].
Hesiki aBTOPY CTBEPIIXKYIOTh, 1110 MOTUB IIpuI0aHH4 abo 30yTy MariHa, ojlep>KaHoro 3JI049MH-
HVM IUISIXOM, € 00OB SI3KOBOIO 03HAKOIO 3JIOUMHY, HUM € KOPUCTb. AJle 3 TaKOIO ITO3UIIi€I0
BUEHMX CJIi], He HOTOAUTVCHI, OCKIJIBKM Hi PafsHCBbKWI, aHi BITYM3HAHWUI 3aKOHOZaBelb He
BKa3aB y KOHCTPYKIIil cKjIafly pua0aHHs ado 30yTy MariHa, 3aBilloMO OTPVMMaHOTO 3JI049MH-
HVM IUISIXOM, KOPMCIMBOI MeTM abo iHIIOI MeTy K OOOB’SI3KOBOI O3HAKM PO3IJISIAaHOTO
3JI0uMHYy. BuxonuTn 3a paMKm 03HaK, sIKi MICTATBCA B 3J104MHI, BcTaHOBJIeHOMY cT. 198 KK
Yxpaiamu, My He MoXeMo. baxaHHSI 0coOM yCKIIagHUTU UM YHEMOXJIVBUTU PO3KPUTTSA a0o
po3cililyBaHHS IIpeAMKaTHOIO 3JI04MHY, a OTXKe, i IIPUTSATHeHHs BUHHMUX 0cib 10 KpuMiHa-
JIBHOT BiTIOBiNaJIbHOCTI BUpiIaabHOT poJii Aid Keastidikarii gigHp 3a cT. 198 KK Ykpainu
He Bimirpae. [IJisg IpUTATHeHHS 0O KpVMiHa/IbHOI BifgrosigaabHOCT 3a cT. 198 KK Ykpainu
He BaKJIMBO, 3 SIKOIO METOIO Ta 3 SIKOrO MOTMBY BMHHa ocoOa mpuadae, oTpuMye, 30epirae
abo 30yBae MalHO, 3700yTe 3JI04MHHUM IUIsIXoM. ToMy Ha KpuMiHa/IbHO-IIpaBOBY KBasIidpi-
Kallil0o BYMHEHOr0 MOTVBM Ta MeTa He BIUIMBAIOThH, ajle MOXYTh OyTW BpaxXoBaHi CyIOM IIpu
HpU3HaYeHHI BUHHOMY CIIPaBelJIBOrO OKapaHH:.

Bigrosigxo fo cr. 198 KK Ykpainu gobpocosicHnit HaOyBady, SKui i3HaBCS PO 3710UVH-
He IIOXOKeHHs MallHa, fKe BiH BUKOPWCTOBYE, Oylle HeCcTM BiAIIOBiTaIBHICTH 3a 30epiraHHsA
37TOYMHHO 3100yTOro He3aJIe)XHO Bi/] TOTO, KOJIVM BiH [Ii3HaBCS IIPO [KEPesIo ITOXOIKEHHS
MartHa. Moxke BMHMKHYTM CUTYyallis, KoJau ocoba, siKka 30ysia MaiiHO, 3700yTe 3JI0UMHHUM
HUIIX0M, yXKe TIiciIs 30yTy [i3HA€ThbCS PO MOTO 3JI0YMHHE ITOXOIKeHHs. Y Takim cuTyartii
KpUMiHaJIbHa BiAmoBigaapHICTh 3a cT. 198 KK YkpailHu BUKIIIOUa€eThCs, OCKUIBKM TaKa ocoba
3aBiIoMO He 3HaJla ITPO ITOXOIKeHHS MaViHa, sike BoHa 30yBasia. [1oto’keHHSIM HMHIIITHBOTO
3aKOHOJIABCTBA HA TaKy OCOOy He IOKJIaZIleHO 00OB S3Ky MOBIMOMIISTM OpTaHM BJIaay IIPO JI0-
CTOBipHo BIIIOMWUII 111 IIpenvKaTHWMV 37I0YMH.

Ocoba Moxxe mpmadaTi abo OTpMMaTH MaVviHO, 3000yTe 3JIOUMHHMM IIISIXOM, ajle Ipo
JIKepeJsIo IIOXOKeHHsI TaKOro MaviHa i1 MOXKe CTaTy BIZIOMO BXKe IIiCJId TOTO, sIK BOHa CTala
HVIM KOPUCTYBaTUCh abo 30epiraTn. Y TakoMy BUIIQAKY B AiTHHAX 0COOM MICTSITBCS O3HAKM
30epiranHs MariHa, 3000yTOro 3710uMHHMM HUIgxoM. O3Haky mpumbaHHs abo oTpUMaHHSA
IIbOTO MavHa B 11 [isiX BiICyTHi, OCKJIbKM Ha MOMEHT IpuaOaHHs a00o OTpUMaHHS Taka 0CO-
0a He 3HaJIa HpO 3JIOUMHHE IKepeslo IX MOXOIKeHHs. Y palsHCBKill JliTepaTypi i3 11boro
npuBoAy BUHMKamM Auckycii. Tak, Hanpuxiag, B. O. KysHenos BBaxas, III0 B pasi SKIIO
CYMITiHHUY HaOyBad [i3HAE€ThCS PO 3JI0UMHHE ITOXOIKEHHS BUKOPVICTOBYBAaHOIO HIUM Marvi-
Ha, ajle BCe OJIHO IIPOJOBXYyBaTHMe HVM BOJIOHITU VI KOPUCTYBaTUCH, TO 1ie CIIPUYMHSIE MO-
pasibHe, a He KpMMiHaIbHe 3acykeHH [13, c. 71]. Take po3yMiHHS PO3IISZAaHOTO 3JI0UMHY
3yMoBIIoBasIochk aHatizoM cT. 213 KK YPCP 1960 p., y sxin nepenbadariacs BiAIIoBiTaIbHICTD
3a IpuAdaHHg Ui 30yT MarHa, 3aBiloMO OfIep>KaHOIO 3JI0YMHHMM HUIIX0M. Takoro ckiamy,
gK 30epiraHHS MaliHa, OfepP>KaHOTo 3710unMHHMM nuraxoM, y cr. 213 KK YPCP 1960 p. re Oy-
710 tependadeno. Mix tum i3 mosuriero B. O. Kysnenosa ciig Oyso 6 He moroanTuck. SKIo
cywIiHHUY HaOyBad i3HaBCS IPO 3JI0YMHHE ITOXO/PKEHHS OTPMMAaHOro MaviHa i He IIOBif-
OMWUB IIPO 1le OpraHu Bjajy, a IPOHAOBXY€E MOro 30epiraTi, TO CBOIMU [isIMM BiH IIPUXOBYE
MpeOVIKaTHNUI 3JI0UMH. SIKIIT0 OCHOBHMI 3JI0YMH BXOOVB [0 IlepesliKy 3JI09MHiB, nepembade-
Hu1X cT. 186 KK YPCP 1960 p., To msg Takoi ocobn moBmHHA Oysia HacTaBaTy KpMMiHaIbHA
BIZITTOBIIQJIBHICTD 3a IIPVXOBYBAaHHS IIpeIMeTiB, 3000yTuX 3JI04MHHMM IuIgxoM. CBoiMm [i-
SAHHSAMU 100pocoBicHMIT HaOyBad IocsAra€e Ha CyCIIUIbHI BifHOCHHM Y cdepi 3axmucTy iHTepe-
CiB IIpaBOCY /1.
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Crtip, BiI3HAUMTH, 1110 B JOPEBOJIIOLIIHOMY POCIVICBKOMY 3aKOHOIABCTBI 3a3HaueHi [IisTHHA
mobpocoBicHoro HaOyBaua KBaslipiKyBaIMCh SIK 3/7I0UMH. TaK, HalpuKiIaf, BiAIIOBIZHO IO
cT. 244 KpmminanpHoro YioxenHs: Bermkoro kes3iBcTBa PiHIIIHACHKOTO OYyI10 nepenbadeHO
Bi/ITIOBiNa/IBHICTD 3a IIPMXOBYBAHHS Uy>KOTO MallHa 0CcO00I0, IKa JOOPOCOBICHO 110r0o mpuda-
J1a, ajle TIOTIiM Ai3HaJIacs, 10 VI0ro 3000y TO 37I0YMHHNM IUIsixoM [14, c. 285].

Y ropunudgHi jriTepaTypi BUHMKAIOTh IWTaHHS MO0 IIPaBOBOI OLIIHKM [IisTHb 0COOM, sdKa
BUKpaJia€ MalfHO B 0coOM, KOTpa Take MalHO TeX BuKpasia. Tak, Hanpukiag, A. B. 3apybin
yBakae, 1110 BUKpaJleHHs BMHHWM 3aBiloMO BMKpaJeHOro MariHa CJjlif] KBaylidpikyBaTut 3a HOp-
MOIO, sIKa Iepe0adae BiIOBiHaJIbHICTE 3a IIpUI0aHHS MaliHa, 3[00YTOro 3JI0YMHHMM IIIIsS-
xoM [1, c. 128]. Aste 3 TakorO MO3MUILEIO TOWITHMKA HaBpsd 4M MoxkHa Ioroautiucs. Ille B
XIXcromitti O. JIoXBULIBKMTI CIIpaBejIMBO 3a3HavaB, 110 3J1011iV1, KMV BUKpasa€e y BOMBIIi Ja-
CTMHY 371001d4i, X04 i 3HaIOuM IIpO Te, III0 MaVHO Iie 3000yTO 3JIOUYMHHUM IIUISIXOM, He CTa€
MIpVXOByBadeM BOMBIII, a € BUHHMM Yy Kpamgixki[5, c. 164].

BigmosiganpHicTh 3a 3a37aj1erinb He oOillgHe IpuaOaHHS MaliHa, 3100yTOro 3JI0YMHHUM
IIUISIXOM, MOXJIMBA JIMIIIe 32 HasBHOCTI yTOIM MiX BMKOHaBIIeM abo iHIIVM CIiBy4acHUKOM
BUMHEHOI'O IIpeAMKATHOIrO 3JI0YMHY Ta IIPMUYETHOI0 OCO0OI0 IIOoA0 HMpuadaHHS MaliHa, siKe
OyJ10 mpenMeToM IIbOTO 3JIOUMHY. Y pasi TaeMHOro abo BiIKpWUTOro BUKpaJeHHs MallHa TakKa
yroga HeMOXJIVBa. 3a3HadeHi f1ii ocoOu HeoOximHO KBastidikyBaTy 3aJIeXXHO Bin criocoOy Bu-
Kpa/IeHHS MaliHa (K Kpagikka, Tpadix, po306irt abo iHIImMIT KOPUCIVBUIL 37I0UVH).
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OKPEMI ITMTAHHSI KPUMIHAJIbHO-ITPABOBOTO BUSHAYEHHS TA YMOB
BIOITOBIOJAJIBHOCTI Y COEPI HE3BAKOHHOTO AbO HEHAJIEXKHOTI'O
IMOBOI>XEHHS 3 MATEPIAJIbHVMM OB'€EKTAMM ITIABUIIIEHOI HEBE3IIEKM 3A
3AKOHOOABCTBOM OESIKVX 3APYBDKHUX KPATH

Kononensceknii Bikrop SIpociiaBoBuy,

JOKTOP IOPUAVYHMX HayK, [JOLIEHT,

HadaJIbHUK Kadepy KpUMiHaJIbHOTO IIpaBa Ta KPVMiHOJIOTIT

(Onecbkumt mepkaBHMI YHIBEpCUTET BHYTpIIHIX cripas, M. Opeca, YkpaiHa)

I'purenko OkcaHa AHaTosIiiBHa,

KaHAWIAT OPUAVNYHNX HayK,

IIOLIeHT KadpeApy KpMMiHaJIbHOIO ITpaBa Ta KpUMiHOJIOTiT

(Onecexmit epKaBHUM yHiBepcuUTeT BHYTpillHixX ciipas, M. Ofieca, YkpaiHa)

Y crarTi HagaeThCS KpUMiHAJIBHO-IIPaBOBA XapaKTePUCTMKA Ta BCTAHOBJIIOIOThCS YMOBU
BiAIIOBimaJIbHOCTI y cdepi He3aKOHHOro abo HeHaIeXXHOTO IOBOKeHHS 3 MaTepialbHUMU
o0’ekTaMy IminBuIleHOI HebOe3IleKM 3a 3aKOHOAABCTBOM IesKMX 3apyOLKHMX JgeprKas.
BuBuaroThcs meski HOpMu 3apyOi’KHOrO 3aKOHOIABCTBA, 110 3a0e311euyIoTh BiAIIOBiTaIbHICT
y BUIIQZIKax BUMHEHHS CYCIIUTPHO HeOe3MeuHVIX i, sIKi IOCSTaoTh Ha TPOMAJIChKy OesIeKy,
a came cdepy IOBOIKeHHs abo 0Oiry pamioakTMBHMX MarepiasliB. BcTaHOBIIOIOTHCA
0coOIMBOCTI KpMMiHaJIbHOI BiAIOBiJAJIBPHOCTI 3a HpPaBOIOPYIIeHHsS B Tajdy3i aTOMHOL
eHepril y eBpOIIeVICbKIIX IeprKaBax 3a IIpeIMeTOM 3JI0UMHIB, 3a Cy0 eKTMBHMMI O3HaKaMM Ta
3a CaHKITiSIMIA.

Katouo8i caoBa: pagioakTviBHI MaTepiasm, pajioaKTVBHI BiIXOAY, sifiepHi MaTepiam, pajiio-
aKTVIBHI pevOBVIHM, aTOMHA €HepPris, IOBOIKEHH: Ta O0IT 3 pafioaKTMBHVIMI MaTepiaylaMi.
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