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IIPABOOXOPOHHA OISIJTIBHICTD B YKPAIHI
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KaHOUIaT OPUANYHYIX HayK,

noLeHT Kadpenpu agMiHicTpaTrBHOL AisuibHOCTI OBC

Ta eKOHOMIUHOI Oe3rieKn
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Y crarTi BKasyeThcs Ha HEOOXiMHICTh 3MiHV HapagurMy JTOCITiIKeHHS IIPaBOOXOPOHHOL
nisutbHOCTI. EdekTrBHa IpaBOOXOPOHHA MisUIBHICTH IPU3BOAUTE 10 peajslizallii cyO’ekramm
IIPaBOBITHOCKH CBOIX IIpaB Ta BUMKOHAHHS HMMM OOOB'S3KiB, II0 O3BOJII€ IIepeHecT yBary,
OOCHIIKYI0UN 1110 cdepy HisUIBHOCTI, He Ha OXOPOHHI IIpaBOBITHOCMHY, a Ha perysaTusHi. Lle
COpUUMHSE MNOTpeOy Ppo3mIfgaTyi IIPaBOOXOPOHY 4K [isUIBHICTh IIOJI0 IIPOdITaKTUKM
IIPaBOIIOPYIIeHb, JisUIbHICTb 3 OXOPOHU I'POMa/IChKOIro NOpsAnaKy. OmHMM 3 OCHOBHMX HaIIpsIMiB
HOisUTBHOCTI Aep>kaBy, OcCOOIMBO CydYacHOI, € IpaBoOXOpoHHWM. [Ii1sg woro edeKTnBHOI
peastizallil CTBOPIOIOTbCS CIIelliajIbHi OpraHu - HpaBOOXOPOHHI. IIpaBooxopoHHa OisJIBHICTB,
IO 3IiVICHIOETBCS TaKMMM iHCTUTYLISIMM BUKOHYE, B CBOIO Yepry, Lily HU3KY (PyHKIIiN, ceper
AKX OcoO/MBe Miclle 3aliMa€ TaKMM HaOpsM 4K OXOPOHA TI'POMAJICHKOrO MOPSAKY i
3abesrieyeHHs IpoMaIchbKol Oesnekn. BusHauHa poJib y 37iVicCHeHHI 1IbOro HaIIpsAMY AisJIBHOCTI
JIepXXaBy HaJIeXKUTb MUTHI. Bigrak, BTUIEHHS KOHCTUTYIIIMIHOIO IIOJIOKEHHS  IIPO
BIITIOBITAJIBHICTD Aep>KaBy epe]l JIIOAVHOI 3a CBOIO AisUIbHICTD 1 3aKpiIlUIeHHS sIK TOJIOBHOIO 1i
000B'sI3Ky yTBepIKeHH:I i 3a0e3IeueHHs IIpaB i CBOOO JIFOOVHY B 3HAUHIN Mipi 3aJIeXXUTh Bif
edeKTVMBHOI MisUIbHOCTI MUIili, 30KpeMa B cdepi OXOpPOHUM TIPOMaJCHKOrO HOPSOKY i
3a0e3meueHHs TPOMaJICEKOT Oe3ITeK.

EdexTtnBHa 11paBOOXOpPOHHA MisUIBHICT HIPW3BOAWUTL OO HaJIeKHOI peaslisalil
cy0’exTaMyt IIpaBOBITHOCHH CBOIX IIpaB Ta BMKOHAHHSI HMMM OOOB $sI3KiB, BiJTak MOBa Vifle TIpO
PeryJIATVBHI IPaBOBiTHOCHHY, a He oOXOpoHHI. OJIHI€I0 3 03HaK ITPaBOOXOPOHHOI TisTTbHOCTI €
Te, 110 BOHA peali3yeThbCd Ha IIJICTaBl Ta BIiAIIOBIHO 10 3aKOHY i, IMepeBa)XHO, Y BIAIOBIIHIN
nporecyalbHinn  ¢opmi, BaXIMBMM € caMe aIMiHiCTpaTMBHO-IIpaBOBe pPeryJIlOBaHH:I
IIPaBOOXOPOHHMX MpolleAyp. Xoda Ha IIepIInil IIOIVIAL 1e 3[a€ThCs He 30BCIM IIpaBUJIBHUM,
ajpKe € KpMMiHaJILHO-TIPOLeCYaIbHI BiTHOCUHY, B MeXax SIKMX peasli3ye€ThCd 3HayHa 4YacTVHa
IIOBHOBaXkeHb CyO’ €KTiB MPaBOOXOPOHHOI AisuibHOCTL. OnHAK, B JeMOKpaTWUYHI, COIiasIbHi,
IIpaBOBill AepXaBi Ha MHeplle Miclle Ma€ CcTaTu He KapajibHa (YHKIlig, a IIpeBeHTMBHA.
[ToTpiOHO migKpecWTH, IO IepeBara Ma€ HagaBaTUCA aIMiHICTPaTMBHO-IIPAaBOBUM 3acobam
IIPaBOBOIO peryJyroBaHH:A. 3ayBaXVMO, 110 TPMBaJIMI Yac HayKOBLI po3IIIAasIv i BKasyBaIv Ha
HeoOXimHICTh IlepeocMmCIIeHHsI KpPUMiHAJIBHO-IIPABOBOI IIapanurMu, 30KpeMa y cdepi
riokapanHs. Hosa mapanurMa NoBMHHA MaTy TyMaHICTUYHUI XapakTep i mepembavary iHii,
HIX 11030aBJIeHHs BOJIi, IIOKapaHHs, B TOMY YMCIIi YacTMHa [idHb Ma€ OyTu geKpuMiHaslizoBaHa
i, mepeBaxHO, HaOyBa€ XapaKTepy agMiHICTPaTUBHOIO IIPOCTYIIKY .

Katouo6i c106a: ipaBooxOpOHHa OisUIbHICTB, IIPaBOOXOPOHHI OpraHy, agMiHicCTpaTUBHO-
IIPpaBOBUII acIleKT, 3a0e3MedeHHs IIpaB i cBOOOI.

ITPABOOXPAHWUTEJIbHAJ JEJATEIBHOCTDb B YKPAUHE

Kopamnenko Makcum Bukroposny,

KaHAUOaT IOPUANYecKX HayK,

IIOLIeHT Kadeapbl afMUHNUCTPpaTUBHOMN fesTeribHoCTr OB/

1 eKOHOMIUEeCKOVI 0e30I1acCHOCTH

(Onecckum rocyiapcTBeHHBIV YHUBEPCUTET BHYTPEHHMX J1eT,
r. Onecca, YxpanHa)

B crathe akneHTHMpyeTcs BHMMaHVe Ha HEOOXOIVMOCTM W3MeHeHMs IlapagurMBbI
VICCIIeIOBaHMsl IIPaBOOXPAaHUTEIIBHON JIeATeIbHOCTI. DddeKTrBHas MpaBOoOXpaHUTeIbHas
HesITeJIbHOCTh MPUBOAMT K peaym3anyun CcyObeKTamy IpaBOOTHOIIEHWII CBOWMX IIpaB U
BBIIIOJIHEHMsSL MMM OOs3aHHOCTeVI, II03BOJIZeT IlepeHecT BHMMaHMe, Mccledys 3Ty cdepy
HeATeIbHOCTY, He Ha OXpaHWUTeJIbHble IIPaBOOTHOIIIEHNs], a Ha peryJIaTUBHbIe. DTO BBbI3bIBaeT
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HeOOXOIVMMOCTh pacCMaTpMBaTh IIPABOOXPAHUTEIBHYIO HEATEIbHOCTh KaK AeATeIbHOCTb II0
IpoWIAKTMKeE IIPaBOHAPYIIIEHNUT, IesITEIIBHOCTD 110 OXpaHe O0IIecTBeHHOTo ropsaka. OmHmIM
M3 OCHOBHBIX HaIlpaBJIEHWII [eSTEJIBHOCTMI TOCyIapCcTBa, OCODEHHO COBPEMEHHOTO,
rpaBooxpaHnTers. 1t ero apdeKTMBHOM peaym3alinyl CO3HAIOTCS CIIelVialbHble OpPTaHbl —
IIpaBooXpaHuUTeNIbHBIe. [IpaBOoOXpaHWTEIBPHAS —IeATEeIbHOCTb, KOTOpasl OCYIIeCTBIISIeTCS
TaKVIMV VIHCTUTYIIMSMY BBIIIOJIHSIET, B CBOIO O4epenb, LeyIblil psifl, PyHKIINT, Cpeay KOTOPBIX
0COOeHHOe MeCTO 3aHMMaeT TaKoe HalpapleHVe KaK OXpaHa OOIIeCTBEHHOIrO IopsgKa U
obecrieueHme 0OIIIECTBEHHOV Oe30macHOCTN. Bplparomasics posib B OCYIIECTBIIEHWUN 3TOTO
HalpaB/IeHMs [IedTelIbHOCTV TocyJapcTBa HpumHamIiexut wMwmiiym.  CrenosartesibHo,
BOIUIOIIIEHVIe KOHCTUTYIIMIOHHOTO IIOJIOKEHVSI 00 OTBETCTBEHHOCTVI TOCY/IapCTBa Iepert YeJIOBEKOM
3a CBOIO MEeSTeJIbHOCTh ¥ 3aKpeIUleHMe KaK IJIABHOTO ee OOsI3aHHOCTh II0 YTBEPXKIEHWIO U
olecriegeHMIO IIpaB ¥ CBOOOJ] YesloBeKa B 3HAUMTEIIBHOV CTEIIeHW 3aBUICUT OT 3P eKTMBHOM
IedTeTIbHOCTYI MWINIINYM, B YacTHOCTM B cdepe OXpaHBI OOIIeCTBEHHOrO IIOpsAKa W
obecrieyeHve 00IIIeCTBEHHOVI 0e30IIacHOCTIA.

DddexTBHAS IIPaBOOXPAHUTENIbHAS [IeSITEIPHOCTh HPVBOAUT K  HayleXarren
peanm3anyy CyObeKTaMy IIPaBOOTHOIIIEHNI CBOVIX IIpaB ¥ BBIIOJIHEHMS MMM OOsi3aHHOCTeT],
CJIe0BaTeIbHO peub MET O PErYJISTUBHBIX IIPaBOOTHOIIEHNSX, a He OXPaHUTeIbHbIX. OmHMM
M3 TPU3HAKOB IIPAaBOOXPAHUTEIBbHON AesTeIBHOCTM €eCTh TO, UYTO OHa peaM3yeTcss Ha
OCHOBAaHWMM ¥ B COOTBETCTBUM C 3aKOHOM ¥, IIPEVMYIIECTBEHHO, B COOTBETCTBYIOIIEN
IIpollecCyayibHO (POpMe, BaKHOW SIBJISIETCS CaMa agMMHVCTPATMBHO-IIPABOBASl PeTyJISIV
IIPaBOOXPAHWUTEIBHBIX IIpOIleyp. XOTS Ha IIepBbIVI B3IJIAL OSTO KaXeTcs He COBCEM
IIpaBIUIBHBIM, Beb €CTh KPVMMHAJIBHO-IIPOIleCCyaIbHbIe OTHOIIEHMS, B IIpeesiax KOTOPBIX
peaym3yercss  3HauWTelIbHAs  YacTh  IIOJTHOMOYNMII ~ CYOBEKTOB  IIPAaBOOXPAHWUTEIIHHON
nesitentbHOCTY. OIMHAKO, B IEMOKPATIYIECKOM, COIMAIbHOM, IIPAaBOBOM T'OCYIapCTBe Ha IIepBOe
MeCTO [IOJDKeH CTaThb He KapaTeslbHas (PYHKIINS, a IIpeBeHTVBHAas. Hy>XHO ITOIYepKHYTH, UTO
IIPEVIMYIIIECTBO IOJDKHO IIPEIOCTABIIATHCS afMIHVICTPATVIBHO-IIPABOBEIM CPeICTBAaM IIPaBOBOV
peryisinyi.  3aMeTyM, YTO UINTeIbHOEe BpeMsl Hay4Hble PpaOOTHMKM pacCMaTpuBaI U
yKasbBJIM Ha HeOOXOOVMOCTb IIepeOCMBICTIEHMSI KPVIMVHAIBHO-IIPABOBOV IIapaJirMbl, B
JacTHOCTU B cdpepe HakasaHms. HoBas mapagurMa mojDKHa MMETh I'YMaHVCTIYIECKVIT XapaKTep
U IIpeIyCcMaTpvBaTh APyrvie, 9YeM JIVIIeHe cBOOOIbI, HaKa3aHNs, B TOM UNCIIe 9acTh AesSHUI
OOJDKHa OBITh IOeKpMMMHAIM30BaHA ¥, IIPEVMYIIECTBEHHO, IIproOpeTaeT xapakTep
aIMIMHVICTPATVBHOTO IIPOCTYIIKA.

Katoueboie c106a: ipaBooxpaHUTENIbHAS 1eSTEIIBHOCTD, IPABOOXPAHUTEIbHBIE OpPraHBbl,
aMVHVICTPATUBHO-IIPaBOBOV acIleKT, oOecIieueHyie IIpas 1 CBOOO]I,.

LAW ENFORCEMENT IN UKRAINE

Kornienko M.V.,

candidate of law sciences,

Associate Professor of the Department of administrative activities of Internal Affairs and
economic security

(Odessa State University of Internal Affairs, Odessa, Ukraine)

The article deals with the necessity of law enforcement activities study paradigm change.
An efficient law enforcement activities result in realization by jural relationships entities of their
rights and exercise of their duties, that helps to shift attention, while studying this field of
activities, not to protective relationships, but to regulatory ones. In its turn, it raises urgency to
regard law enforcement as an activity directed at offences preventive activities, and public
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order preservation activities. One of basic directions of activity of the state, especially modern,
law-enforcement. For his effective realization the special organs are created - law-enforcement.
Law-enforcement activity, which is carried out such instituciyami executes, in same queue, a
number of functions among which the special place is occupied by such direction as public law
enforcement providing of public safety. A prominent role in realization of this direction of
activity of the state belongs to the militia. Consequently, embodiment of constitutional position
about responsibility of the state before a man for the activity and fixing as main it be under an
obligation assertion and providing of rights and freedoms of man largely depends on effective
activity of militia, in particular in the sphere of public law enforcement providing of public
safety.

Effective law-enforcement activity results in the proper realization the subjects of legal
relationships of the rights and implementation by them duties, consequently the question is
about to regulate legal relationships, but not protective. One of signs of law-enforcement
activity there is that it will be realized on foundation and in accordance with a law and, mainly,
in the proper judicial form, important is the administratively administrative legal of law-
enforcement procedures. Although on the face of it it seems not quite correct, in fact there are
criminally process relations which considerable part of plenary powers of subjects of law-
enforcement activity will be realized within the limits of. However, in the democratic, social,
legal state into first place must become not punitive function, but preventive. It is needed to
underline that advantage must get administrative legal facilities of the legal adjusting. Will
notice that long time research workers examined and specified on the necessity of changed
mind of criminally process paradigm, in particular in the field of punishment. A new paradigm
must have humanism character and foresee other, than imprisonment, punishment, in a that
number part of acts must be not kriminalizirovanyy and, mainly, gains character administrative
misconduct.

Key words: law enforcement activities, law enforcement agencies, administrative and law
aspect, rights and freedoms provision.

IlocranoBKka mpoOsemn. Ha cborogHi omHMUM 13 BaXXIMBUX HaIIPAMIB
HOisUIbHOCTI Jlep>KaBM € IIpaBOOXOpOHHa mHisuibHicTb. CaMe i3 edeKTMBHICTIO
HOisUIPHOCTI OpraHip, IO peaJli3yioTh Iiel HampsM, IIOBS3y€TbCS CTaH
3abe3meueHOCTi IpaB i cBobop, yoanHM i rpoMansHvHa. Crtif 3ayBakuTH, IIO
IIPOTATOM OCTaHHIX POKiB B YKpaiHi IpoBeNeHO psAl AOCIKeHb B cdepi
IIPaBOOXOPOHHOI TisuThbHOCTI. HariOuipIlla yBara mpuyijtleHa BITYM3HSHOIO HayKOIO
TEOPETUKO-IIPAaBOBMM,  KOHCTUTYIIVHO-IIPABOBMM 1  KpUMIHAJILHO-IIPaBOBUM
3acajiaM isUIbHOCTI Cy0’€KTiB IpaBooXxopoHM. BomHouac He MOXeMO He BKas3aTw, ITI0
3JIMINAIOTBECA  HEBUCBITJIEHMMM OKpeMl acIleKTV ITPaBOOXOPOHHOI [isUIbHOCTI,
30KpeMa aaMIHICTPaTMBHO-IIPaBOBI, AKi € He MeHIIl BaXKJIMBMMI, HDK BKa3aHI BUIIIE.
3a3HaueHe i OOYMOBIIIOE aKTyaJIbHICTh HOCIIPKEHHS aJMiHICTpaTVBHO-IIPaBOBMX
aCIIeKTiB IIPaBOOXOPOHHOI [IisUIHOCTI.

ABasi3 ocTaHHIX AOCTiIKeHb i myOstikanin. TeopeTwnuHMM HiOIpPyHTSIM
11i€l poOOTH € IIpalli TaKMX BITUM3HAHMX 1 3apyOLKHMX yUeHUX cepell SKMUX CJIif,
BII3HAUUTU C.M. Androposa, M.I. KomertumkosBa, B.M. Knpssuesa,
I. €. MapoukiHa, B.B. MenBenuyka, B.B. MosimoBaHa, O.B. Heroguenka,
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H.M. Ouninienxko, [1.M. PabinoBuua, O.[1. CBgTo1pKOoTO, O.®. CkakyH,
O.®. @purpKoro Ta iHIIi.

ITpaBoOXxOpOHHaA MISUIBHICTD Ha Cy4YaCHOMY eTalll PO3BUTKY OPUIVYHOL
HayKU € IIPpeMeTOM [OCIIPKeHHs TaKMX YKPaIHChKMX 1 POCIVICBKMX HayKOBIHB SIK
O.M. bannypka, O.I. bpatko, IO.A. BenepHikos, B.C. KoBastbcbKM1,
B.I'. Jlykammesuy, M.I. Menbuuk, B.I. Ocagunii, M.I. XaBpoHIoK Ta iHIIi.

Meta pocnimkenHs. TakM 9MHOM, METOIO HAIOl POOOTHU € BUCBITIIEHHS
aZIMIHICTpaTUBHO-IIPAaBOBX aCIeKTIB IIPaBOOXOPOHHOI JisUIEHOCTI.

Buxiiag ocHoBHOTO MaTepiaiy. fIk Bimomo, 3rigHo 3 4. 2 cT. 3 KoHcTuTy1Iit
Yxpainm «mpaBa i csoOoam JOOMHM Ta iX TapaHTil BM3HA4YalOTh 3MICT i
CIIPSMOBAHICTD [IISUIBHOCTI Jep>KaBu. lep>kaBa BIfIIOBinae Ieper JIIOAVMHOKIO 3a
CBOIO [IiSUIbHICTb. YTBep/DKeHHs 1 3a0e3lleueHHs IpaB 1 CcBOOOA JIIOAMHU €
TOJIOBHMM OOOB'SI3KOM JIep’kKaBi», BIAIIOBITHO 10 4. 2 cT. 19 «opranm mgep’kaBHOL
BJIaJlyl Ta OpraHM MiCLIeBOTO CaMOBpsAdyBaHHs, 1X IOcCamoBi ocobu 3000B g3aHi
IigTH JIMIIle Ha IIifICTaBi, B MeXXax IIOBHOBakeHb Ta Yy CIIOCiO, 110 IepemOadeHi
Koncruryiriero Ta 3akoHaMm YKpaiHv», 3aKOHaMM YKpaiHM BU3HA4alOThCS: IIpaBa
i cBoOOmM JFOAMHM 1 TpOMaAgHWMHA, TapaHTii IIMX MOpaB i CBOOOM; OCHOBHI
OOOB'sI3KM TpOMaJIsTHMHA,; OpraHisallis i JAisUTbHICTh OpraHiB BMKOHABYOI BJIaziM,
OCHOBI JIep>KaBHOI CJTy>KOM, opraHisariil ep>XaBHOI CTaTUCTUKM Ta iIHPOPMaTUK;
CYIOYCTpiVi, CYIOYMHCTBO, CTaTyC CYIJiB, 3acagyM CYIOBOI eKCIepTusy,
opranisaliis 1 OisUIbHICTb IIPOKYpaTypy, OpTraHiB Oi3HaHHIA 1 CJIACTBA, HOTapiary,
OpraHiB 1 yCTaHOB BMKOHaHHS IIOKapaHb; OCHOBM OpraHisallii Ta JisUIbHOCTI
aJIBOKaTypy; OCHOBM HaIliOHaJIbHOI Oe3mekyu, opranizanii 30pormmux Cut
Ykpaiau i 3a0e3ledeHHs I'POMajICBKOrO IOPSAKY; 3acafay LMBLUIBHO-IIPaBOBOL
BIIIIOBiaJIbHOCTI; [IiSIHHS, 4Ki € 3J7I0YMHaMM, aJMiHIiCTpaTMBHUMM abo
AVICHUIUIIHAPHVMM ITPaBOIOPYIIEHHIMM, Ta BiOIIOBIAaJIbHICTD 3a HUX.

HaseneHi nontoxxeHHs: OCHOBHOTO 3aKOHY JJO3BOJIIIOTH 3POOITIM BUCHOBOK ITPO
BOKIVBICTD ~ KOHCTUTYLIVHWMX 1  aAMIHICTpaTMBHMX  aCleKTiB  AisUIbHOCTI
IIPaBOOXOPOHHIX OpraHiB, PO 3HAYMMICTD JJOTPVIMAHH IIPVHIIVITY 3aKOHHOCTI.

ITpaBoOXOpOHHaA MIsUIBHICTE Ma€ PpO3IIAAATVCA caMe 4Yepe3 IIpU3My
aZMIHICTpaTMBHOTO IIpaBa. AJDKe, caMe HOPMM i€l Tajly3l IpaBa PeryJioloTbh
yHpaBJIiHCBKI BiTHOCVHN. «AOMiHICTpaTVBHE IIPaBo 4K rajysb IIpaBa - Iie Taly3b
IpaBa (CyKYIIHICTb IIpaBOBMX HOPM), IIIO PeryJIroe 3 MeTOI0 peajli3allil 3aBHaHb i
dyHKIIII IepXaBu CyCIIUIBHI BiJHOCMHM yIPaBIiHCBKOIO XapakTepy, sKi
CKJIaJaloThcA Y cdepi BUKOHABUOI BJlaAy, BHYTPIlIHbO-OpraHi3alliViHill JisUIbHOCTI
IHIIMX Jep)KaBHMX OpraHiB, a TaKOX Yy IIpolieci 3MiViICHeHHs I'POMalCbKUMU
opraHisarisimMy, ix opraHamy 30BHIIIHIX IOPUOMYHO-BIIaIHMX IIOBHOBaXeHb. [HakiIe
Kaxkyuy, aqMIHICTpaTVBHE IIpaBo - 1ie YIIPaB/IHCbKe IIPaBo, sIKe BIIPI3HACTHCS Bijl
iHIIIX Tajly3ell IIpaBa CIeIMQIKO IIpeaMeTa, MeTOAy PperyjoBaHHA Ta
CTPYKTYPHMUMM OCOOIIMBOCTSIMIN» [2].
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A TIpaBOOXOPOHHA [IiSUIbHICTE B IOPWAWYHIV Haylli PO3IIAHAETHCA K
«1IpodpeciviHa OisUIbHICTh CIIelliaJIbHO YIIOBHOBa)XEHVX [epKaBOK OpraHiB Ta
Oprasisariivi, 110 3/IiVICHIOETbCS Ha ITi[ICTaBl 3aKOHY Ta BIOIIOBIAHO 10 3aKOHY, a Y
BUIIa[IKaX BCTaHOBJIEHVX 3aKOHOM - Vy BiOIIOBiIHIV IpollecyasibHin dopMi i3
3aCTOCYBaHHSIM ITPaBOBMX 3acOOiB V1 CIIpsIMOBaHa Ha OXOPOHY IIpaB Ta CBOOOZ,
JIOINVIHY 1 TpOMaJsgHMHA, 3aKOHHOCTI Ta IIPaBOIIOPSAKY, YCiX BCTaHOBJICHMX Ta
BperyJIbOBaHMX IIPaBOM CyCIIUIBHMX BiTHOCUH» [3, c. 199].

[TommpeHnM €  BU3HAYeHHd  IIPaBOOXOPOHM K  Pi3HOBUIY
IIPaBO3aCTOCyBaHHS, OCOOJIMBICTIO SIKOTO € BUSIBJIEHHS IIPABOIOPYIIIeHb, PO3IIIS],
BIATIOBITHVIX IOPUIAVYHMX CHpaB, 3apornoHoBaHOro IO.A. BegepHikoBuM: «... i
IIPaBOOXOPOHHOIO OIsUIBHICTIO CJIiJl PO3YyMITM HPaBO3acTOCOBYY HisUIBHICTD 3
OXOPOHM IIpaBa CHelliaJIbHO YIIOBHOBaXK€HVX Ha Te OpraHiB 3a BCTAHOBJIEHOIO B
3aKOHI IIPOLEAYPOIO, IO IIOJIMra€ B PpO3IVIALl IOPMAMYHO 3HAYyIIMX CIpas,
BUSIBJIEHHI IIPaBOIIOPYIIIeHb Ta OOBMHYBadeHHi 0ciO, BMHHMX y IX BUMHEHHi, y
3aCTOCYBaHHI [0 IIPaBOHOPYILIHMKIB HIPVIMYCOBUX 3aXOHdiB pPerjlaMeHTOBaHWX
3aKOHOM, a TaKOX Yy MpeNCcTaBHUIITBI ¥ 3axXMCTI HpaB 1 3aKOHHMUX IHTepeciB
JismunMX Ta IopUIMYHMX 0ci0» [4, c. 111].

PisHOBUI pOep)XaBHOI MIsUIBHOCTI, IO 3AIVICHIOETBCS 3a HAOPYYEHHSAM
Jlep’kaBy  CHelliaJIbHO YIIOBHOBaXKeHMMM Cy0'eKTamMm 7 cHOpsMOBaHa Ha
peryJIoBaHHsS CYCHUIBHMX BiIHOCMH TaKMM YMHOM, II[O0 «CTUMYJIIOBATH
BUHVKHEHHS ¥ PO3BUTOK OOHMX, CTPMMyBaTW AMHAMIKy IHIONX, YyCyBaTu
IIPVUYVIHY BUHVUKHEHHS TpeTiX, MKIIMBYIX I Jep)KaBHOIO 1IHTepecy BiIIHOCVIH,
a BXe SKIIO TaKi BCe OJIHO BMHMKAIOTh, TO PO3B A3yBaTM KOH(JIKT iHTepeciB
BUHATKOBO Ha IIPaBOBiMl OCHOBI, Ha OCHOBI IIPaBOBOI'O PeryJIIOBaHHS ITPOLeCY
3aCTOCYBaHHS JIePXKaBHOIO HpuMycy. ToMy HIpaBOOXOpPOHHA [IisUIBHICTH Mag,
IIeBHVIM YMHOM, BJIaJIHWVI, YIIPaBJIHCBKUN XapaKTep HMPUINCYIOUM IpoOMasaHaM
CYCIIUIbHO BU3HaAHY MOAesIb IIOBediHKNM. Yepe3 He IpOTuid IIPaBOOXOPOHHIN
OisUIBHOCTI € HeDaXkaHOIO, a B IeBHMX BUIIAJKax, IeperdadeHNX 3aKOHOM,
HerpurycTuMoro [1, c. 59].

OnHiero 3 03HaK IPaBOOXOPOHHOI IisSJIBHOCTI € Te, 10 BOHA peali3yeThcs Ha
IICTaBl Ta BIAIIOBIAHO 10 3aKOHY 1, IIepeBakHO, Y BIAIOBIIHIN ITPOIleCyaIbHil
dopmi, BaxwmMBMM € caMe  aOMiHICTpaTMBHO-IPaBOBe  PeryJIfOBaHH:A
IIPaBOOXOPOHHMX IHpoleayp. Xoda Ha MeplIni IIOIVIAL, 1ie 34Aa€ThCA He 30BCIiM
IIPaBWIbHMM, a/pKe € KPUMiHaJIbHO-IIPOLleCyaIbHI BIIJHOCMHM, B MeXaxX SKMX
peasli3yeTbcsd 3HA4YHA YacTMHA IIOBHOBaXXeHb CyO €KTiB IIpaBOOXOPOHHOI
pisibHOCTL. OfHAaK, B IeMOKpaTM4YHil, COLlaIbHIN, IIPaBOBiVl ep KaBl Ha Ileplie
MicIle Ma€ cTaTu He KapajlbHa (PYHKIIid, a IIpeBeHTVBHaA.

IToTpibHO migKpecauTy, IO IlepeBara Ma€ HagaBaTWCS agMiHiCTpaTUBHO-
IIpaBOBMM 3aco0aM IIPaBOBOI'O peryJIfoBaHHH. 3ayBakMMO, IO TPUBAJIMI dYac
HayKOBIIl po3IJIsifjaM 1 BKasyBaIM Ha HeOOXigHICTb IHepeocMICIIeHHS
KPUMiHaJIbHO-IPaBOBOI IapaAurMy, 30Kpema Yy cdepi mnokapaHHsa. Hosa
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IapagurMa MOBMHHA MaTV T'yMaHICTMUHUM xapaKTep i mepenbadaTyt iHIIN, Hix
11030aBJIeHHsl BOJI, IIOKapaHHS, B TOMY 4MCJI dYacTMHa [isiHb Ma€ OyTm
IeKpuMiHali3oBaHa 1, IIepeBakHO, Ha6y13ae XapakTepy aIMIiHICTpaTUBHOIO
IIPOCTYIIKY.

EdexTrBHa 1TpaBOOXOpOHHA AisUIBHICTD IIPU3BOANUTE 1O HaJleXKHOI peatizartil
cy0’eKTamM1 ITpaBOBIIHOCMH CBOIX IIpaB Ta BMKOHAHHS HVMM OOOB $13KiB, BifTak
MOBa VifIe IIPO PeryJIATVBHI IIPaBOBIIHOCKHY, a He OXOPOHHI.

Buninenns mnpodimakTmyHOi PYHKIIT IIPaBOOXOPOHHOI  AisJIBHOCTI,
3a3Havarouy, 110 Ii  QYHKIS «Iosrae  y  3a0esredeHHi  Oesnekm
IIPaBOOXOPOHIOBaHMX IIIHHOCTEeV 4Yepe3 pO3pOOKy Ta BMKOHAHHS CIHelliaIbHUX
3aXOMiB IIONO BUABJIEHHS 1 YCYHEHH: AeTepMiHaHT IIPaBOIOPYIIIeHb, a TaKOX
3MIVICHeHHs 3arloODKHOrO BIUIMBY Ha 0ci0, CXWIBHMX [O IIPOTUIIPaBHOI
noseflinkyu. HeoOxinHicTe BuaUleHHS 11i€l (YHKIIT 3yMOBJIEHA BaXXJIMBICTIO
HeJOIyIIleHHs ITPOTUIIPAaBHOI MOBEAIHKNM, ajpkKe, sIK BiOMO, Kpallle IIOIepeuTn
IIpaBOIIOPYIIIEHHs, HDK BecTM OOpoTbOy 3 IIpaBOHOpYIIHMKaMM. AjDKe
IIpOTUIIpaBHA IIOBEMiHKA [ecTaOuIi3ye CyCIiUIbHI BiTHOCMHM, IO CKJIAJIVCS,
HeraTVIBHO BIUIVIBA€ Ha CTaH IIPaBONOPANKY B Jep’KaBi, 3aBHac KOOy IIpaBaMm Ta
3aKOHHMM iHTepecaM JIIOAVHM 1 TpoMaisiHMHa» [5, c. 86].

Ha TenepimHii yac HeOOXiTHOIO € 3MiHa i aMiHICTpaTMBHOI HapagUrMu y
YaCTUHI PO3YMIHHS BJIaJIHUX BIITHOCKH. Y CydacHOMY CYCITUILCTBI, SIK€ OTpVMasIo
Ha3BY iHdOPMaIIiTHOr0, OCHOBOIO BJIaJHMX BiTHOCKH € iHdopmaris, 3HaHH:. Tak,
posmIsgaoun MeTaMopdo3n BiIaay, BiToMMI 3apyOLKHMUI MUCIIUTENb CYyYacHOCTI
E. Todrep BKasye, 1m0 3 yacy BUMHVMKHEHHS i PO3BUTKY CyCIIJIBCTBA BiTHOCVHU
BJIaJy IPYHTYBaJIVICA Ha TPBOX SABUIIAX: CIIOYATKy lie Oysia cwila (BigTak, Blaga
Oyrna y pykax (pi3sMUHO CWJIBHIIIIOIO), 3rOJIOM, V «epy dabpuuHmx TpyO» Bilaga
rovasia IpyHTYBaTMCs Ha Tpolax (Bigrak, Bjaza Oysa y pykax 6ararmx), cydacHa
BJIajla IPYHTYETbCA Ha iHdopMallii, 3HaHHAX.

YopasininHsa y  iHQOpMaliIHOMY CYCIUIBCTBI He HOCUTh TaKOI'O
IIJIECIIPSAMOBAHOIO 1 JKOPCTKOI'O XapaKTepy «HadaJlbHVIK — IIUICIJINII», BaXJIVBe
3HaueHHs MaroTh 3acoOM MacoBol iHdopwmarliii $SK IHCTPyMEeHT BIUIMBY Ha
CBITOMICTD JIFOIVIHL.

[TpaBooxopoHa Mae pO3IIAOATVICA caMe $K VIIPaBJiHCbKa MdisUIbHICTD.
OxopoHsAI0UN T'POMAZCHKUI HOPSAOK, IIPAaBOOXOPOHHI OpraHW 3HiVICHIOKOTH
BIUIVB Ha IIOBe[iHKYy I'POMAaJsH, He AONYCKaloudy BYMHEHH: IIPpaBOIIOPYIIECHb
OCTaHHIMM (peasli3yeThcs PYHKIIIL 3araIbHOI IIpeBeHIlil). B iboMy Bumagky 4iTkKo
IIPOCTEXYETbCA BiICYyTHICTb XXOPCTKO BM3HAUEHMX «YIIPaBIIHCBKMUX» 3B 43KiB,
OHAK MeTa YIpaB/IiHHS [JOCATAE€TbCSI — CTBOPIOETHCA PEeXMM 3aKOHHOCTI 1, SIK
HaCIA0K, IpaBonopsAnok. 111o 1 € OCHOBHOIO MeTOI0 ITPaBOOXOPOHHOI'O HAIIPSIMY
HOisSTIBHOCTI Jep>KaBu.

Lle mosio)keHHs [1a€ MOXJIMBICTE He MOTOANUTHUCH i3 Te30t0 A.M. Kyuyka mipo
Te, IO IIiIT Cy6'€I<TaMV1 PaBOOXOPOHHOI [OisUIBHOCTI CJIi] PO3YyMITM OpraHu Ta
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oprasisariii, ki cHelaJIbHO YIIOBHOBaXeHl [ep)KaBOIO 3[IMCHIOBATM Ha
npodpeciviHii OCHOBI Ha IiJcTaBi Ta BIAIOBIAHO 10 3aKOHY, a y BMIIaJKax
BCTaHOBJICHMX 3aKOHOM — y BiAIIOBiZIHIV IIpollecyayIbHivt PopMi i3 3acTOCyBaHHAM
IIPaBOBMX 3aCO0iB AisUIbHICTb, CIPSMOBaHY Ha OXOPOHY IIpaB Ta CBOOOJI JIIOAVHM i
rpoMaasdHVIHA, 3aKOHHOCTI Ta IIPaBONOPAOKY, YCIX BCTaHOBJIEHUX Ta
BperyJIbOBaHMX IIPaBOM CyCIIUIbHMX BifHOCHH. [Tpn 11bOMy aBTOP HaroJonrye, mo
y BU3HA4YeHHI BUKOPVCTAHO CJIOBOCIIOJIIyYeHHS «YIIOBHOBa)KeHI Jep>KaBoK», a He
«yIIOBHOBa)keHi Jep’KaBHi», IO € IIOCUTH CYTTEBUM. AJDKe YIOBHOBa’K€HVIMVI
MOXYTb OyTu He JIuIlle JeprKaBHi, ajie I TPOMa/IChKi iHCTUTYLI. BusHavansHIM
Ipu 1IbOMYy € pakT HajaHHsS [ep>KaBOIO IIpaBa 3iMICHIOBATU IIPaBOOXOPOHY
nUisixoM — dopMastisarii  OCTaHHBOTO, TOOTO TIPUMHSATTS  BiAIIOBITHOTO
HOPMaTVBHO-IIPaBOBOIO aKTy (3akoHy) [3, c. 103].

Came posrysaryBaHe HaMI TI0JIOKEHHS JJO3BOJISIE 3pOOUTI BMCHOBOK IIPO Te,
4oMy OUIBIICTE HAYKOBILIB IIOB A3yIOTh IIPaBOOXOPOHHY HisUIBHICTb 3 OXOPOHOIO
IPOMaJICHKOTO ITOPSZKY 1 3a0e3reueHHsIM IPOMaJICbKOI Oe3ITeK.

Y 3B’43Ky i3 BKazaHMM BUIlle He MOXKeMO He yKasaTy, IO AesKi HayKOBLIi,
pO3IJIAfa0YV KOHTPOJIb SIK SIBUIIIe IIPaBOBOL AiVICHOCTI, 10 PYHKIIiVI KOHTPOJIBHOL
HisUIBHOCTI BIIHOCATH caMe ITpaBOOXOpoHy. 3okpema, B.II. benses Bkasye, mio
KOHTPOJIbHA MAISUIbHICTh BIANOBIAHMX Hep)XaBHMX OpPraHiB € 3HAa4YHOK MIpPOIO
IIpaBOOXOPOHHOIO. [TpaBooxopoHHa (yHKIIiA BUCTyIla€ B JaHOMY BUIIAAKY SIK
dyHKIliz 3a0e3nedeHHs 3aKOHHOCTI Ta IIPaBOIOPSAKY W CIpsMOBaHa Ha
3a0e3IeueHHs B Jep>KaBi HEOOXiTHOTO peXXnMy 3aKOHHOCTI IIUISIXOM IIPUIIMHEHHS
HeTIpaBOMIPHMX /il TT0Ca/I0BMX 0ci0 i rpomasH [6, c. 17].

Orxe, Bce 3a3HaueHe BUIIE [JO3BOJISIE 3POOUTM TaKi OCHOBHI BVMCHOBKW, IIIO
MarOTb CKJIACTM 3MICT Cy4YacHOI ITapagrMy IPaBOOXOPOHHOT IisUTbHOCTI:

1) mpaBOOXOpOHHA HisJIBHICTE € OCHOBHVMM HAIPSMOM [HisJIBHOCTI OpraHiB
Jep>XaBHOI BJIaAy B MeXax $KOIO peasli3ye€TbCsd IIpaBOOXOPOHHA (PYHKIlid
HepXXaBV;

2) 3BaXaloouM Ha Te, M0 OOHMM 3 BKIMBUX HIPUHIIUIIB TisSUIBHOCTI
Iep)XaBHMX OpraHiB y OEeMOKpaTWYHIN, COLIaJIbHIN, IIPaBOBIiVl [epXXaBl €
INPVHIMII 3aKOHHOCTI, a TakoX ToM akT, o Ccy0'e€KTM IIpaBOOXOPOHHOI
OisUIBHOCTI B IIepeBakKHIN OutbIIIOCTI € opraHamMy, Ha SKMUX IIOKIaIa€ThCs
IlepeyciM 3aBIaHHS OpraHisallil Ta BUKOHAHHS IIPUIINCIB YMHHMX 3aKOHIB (IIpu
IIbOMY HaJA€TbC IIPaBO BUIAHHS BIOIIOBIIHMX OpraHi3allilIHO-POSHOPASUMX Ta
IIPaBOBMX aKTiB), IIPaBOOXOPOHHA [IisJIbHICTh Ma€ PO3ITISIATUCH SIK TisUTbHICTD
yIpasiIiHCbKa. BinTak, mocmimkeHHS LIbOT0 IIPAaBOBOTO ABUIIA MA€ 3I1VICHIOBATVICA
yepe3 aJMiHICTpaTMBHO-IIpaBOBy Hpu3My. A Ile, B CBOIO 4Yepry, HoTpebye
PpO3po0JIeHHs Ta YIOCKOHaJIEHHS BiAIIOBIIHMX aIMiHICTpaTVBHMX IIPOIeAYp L€l
IiSUTHHOCTI.

CIIMCOK BMKOPUCTAHWMX OKEPEJI:
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