IOPVAVMYHMNM BIOJIETEHB. BUITYCK 9. 2019

UDC 343.195
DOI https:/ /doi.org/10.32850/2414-4207.2019-9.29

NORMATIVE-LEGAL SUPPORT OF JURY ACTIVITY IN UKRAINE

Chesak Viktoriya Volodymyrivna,
Postgraduate Student Department of
International Law and Comparative Law
(National University of Life and
Environmental Sciences of Ukraine,
Kyiv, Ukraine)

Civil society’s involvement in the judicial process is foreseen by the creation of an appropriate
new institute, the “jury”. Given that this brand new institute is fundamentally different from
the previous “people’s assessors”, the issue of jury formation and functioning is very relevant
and important for both society and the judiciary. Citizens” involvement, their awareness, princi-
ple and willpower in decision-making should positively affect confidence in the judiciary.

Analyzing the latest scientific research, we can conclude that the public’s attention has
increased not only to the problems of the judiciary in general, but also to the institute of jury,
which, in turn, is designed to ensure the exercise of the right of the population to participate
in the administration of justice.

Introducing a jury institute has both advantages and disadvantages. First of all, it is posi-
tive to create the possibility of complete or partial elimination of manifestations of corruption
in the judicial system. Legislative consolidation of the basic principles of the jury’s operation
makes it possible to ensure a “peculiar conditional” division of the judicial power into two rel-
atively independent institutions: a jury and a professional judge, who control each other, which
creates additional levers of restraint and counterbalances and possibilities errors of law.

It should be noted that not less important and positive consequence of introduction of this
institute is awakening of the legal consciousness of citizens, raising the level of their legal cul-
ture, studying national legislation and its practical application, since their direct involvement
in the administration of justice will promote awareness of the need for such knowledge.

The article were analyzed the existing norms of Ukrainian legislation in the sphere creation
and activities of the institute jury trial and were suggested some changes to them in order to
implement right on a fair decision and the right to citizen participation in exercise of justice guar-
anteed by international norms and by the Constitution of Ukraine. The defects are identified
and it is proposed to adopt a normative act, which will detail the procedure for trial by a jury.

Key words: jury trial, jury, professional judges, court proceedings, court proceedings,
normative acts.

HOPMATVIBHO-ITPABOBE 3ABE3IIEYEHHI
AISJIBHOCTI ITPUCS>KHUMX B YKPAIHI

Yecak BikTopist BomogumupisHa,
acripaHT Kadeapy MKHapOIHOTO IIpaBa
Ta MOPiBHSUIBHOI'O IIpaBO3HaBCTBa
(HamionansHM yHiBepcuTeT OiopecypciB
1 IIpVIPOMOKOPUCTYBaHH: YKpaiHu,

M. Kuis, YkpaiHa)

Y4acTe rpoMafiTHCBKOTO CyCIIUIBCTBA Y IIpoliecax CyJOUYMHCTBA IIepefgdaueHa CTBOPeH-
HSIM BiZIIIOBITHOIO HOBOIO iHCTUTYTY - «CYyIy IIPUCSDKHMX». BpaxoByrouy, 1o 1ient 30BcimM
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HOBUV IHCTUTYT IPUHIIUIIOBO BiIPi3HSAETHCA BiJ] MOIEPeaHiX «HapOAHMX 3acigaTesliB»,
nuTaHHA POopMyBaHHs i PYHKIIIOHYBaHHS iIHCTUTYTY IIPUCSDKHMX Ay>Ke aKTyasIbHe Ta BaxK-
JIVBe SIK I CYCIIUIBCTBA, TaK i U1l Cy[JOBOI TUIKM BJIaAgu. YdacTb IpoMallsiH, IXHs 0bi3Ha-
HiCTh, IPVHIIIIOBICTD 1 BOJIEBUSBIICHHS Y IPUHATTI CyIOBMX PillleHb IIOBVHHI IIO3UTVIBHO
BIUIVIHYTM Ha JIOBipY 110 CYZOBOI CCTEMI.

[TpoanastisyBaBIIM OCTaHHI HAyKOBi HOCITKEHHS, MOXHa 3pOOUTM BMUCHOBOK, IO
3pocyia yBara rpoMasiCbKOCTi He JIuIIIe 10 IIpobsieM HisuIbHOCTI CyA0BOI BIaay B3arasli, ajie
VI IO IHCTUTYTY CyZy IPUCSDKHIX, SIKUV, Y CBOIO Yepry, HOKIVMKAHM 3a0e3meunT peatisa-
LIi10 ITpaBa HaceJIeHHs Ha y4acTh Y 3[iVICHeHHI IIpaBOCYIJIs.

3arrpoBaKeHHs B [Iil0 IHCTUTYTY CyAy IIPUCSDKHMX Ma€ HU3KY SIK IIepeBar, Tak 1 HeIOJIiKiB.
Hacammniepen, mo3uTvBHVM € CTBOPEHHS MOXJIMBOCTI ITOBHOT 00 YaCcTKOBO1 JIiKBiIallil ITpOsIBiB
KOPYIILII y CHCTeMi CyZOYMHCTBA. 3aKOHOIaBUe 3aKpilUIeHHs OCHOBHMX 3acafl PYHKITIOHY-
BaHHS CyJ1y IIPUCSDKHIX JTa€ MOXIIVBICTD 3a0€311eUNTI «CBOEPITHI YMOBHUVI» TIOHUT CYyHOBOL
BJIa[I/ Ha [Bi BITHOCHO CaMOCTIiVIHi iIHCTUTYLII: Cy[, MPUCSKHMX 1 ITpodeciiHOro CyaIo, sKi
KOHTPOJIIOIOTH OIVIH OIHOTO, 1110 CTBOPIOE JOATKOBI BaKeJli CTPUMYBaHb 1 ITPOTMBarv IIPpOTH
CBaBUDIA V1 MOXKIVIBYIX IIPOSIBIB KOPYIILIT Ta 3MEHIITY€ MOXKJIMBOCTI CYOBVIX IIOMIJIOK.

Crtig 3a3Ha4YMTH, IO He MEHI BaXXIMBMM 1 HO3UTMBHMM HaC/IIKOM 3aIlpOBalKeHH:
LIbOTO IHCTUTYTY € IpoOyIPKeHHsI IIpaBOBOI CBiOMOCTI IpoMajisH, IMiABUILIEHHS pPiBHA
IXHBOT IIPaBOBOI KYJIbTYPY, BUBYEHH: HaIliOHaJIbHOIO 3aKOHOJABCTBA Ta MPaKTUYHE VIOrO
3aCTOCYBaHH, OCKUIBKM Oe3rocepenHe ix 3ajlyueHHs A0 3[OiVICHeHHs IIPaBOCYAs CIIpWs-
TUMe YCBiJOMJIEHHIO HeOOXiTHOCTi TaK1X 3HaHb.

Y crarTi mpoBeieHo aHaJIi3 YMHHMX HOPM 3aKOHOAABCTBa YKpaiHu y cdepi cTBOpeHH:
Ta AisUIbHOCTI IHCTUTYTY Cydy IPUCSDKHYIX 1 3aIIPOIIOHOBAHO MeBHI 3MIHM 0 HIX i3 METOIO
peastizariii rapaHTOBaHOIO MDKHapogHMMM HOopMamu Iipasa Ta Koncrurymictro Ykpainm
IpaBa Ha CIIpaBeyIviBe PillleHHs y CIIpaBi i MpaBa Ha y4acTb FPOMafIdH Y 3[iVICHeHHI IIpaBo-
cynms. Takox 3allpOIOHOBAHO IPUIIHATY HOPMaTUBHUI aKT, AKUV JleTalizyBaTviMe HOpsi-
JTOK Cy[JOBOTO PO3IVIAILY CyJOM ITPUCSDKHVIX.

Kitro4oBi cj10Ba: cy1 IpUCSHKHMX, IPUCSDKHI, TpodpeciiiHi ¢y, CyI0YMHCTBO, CYIOBUM
pO3IJIALl, HOpMaTVBHI aKT.

Formulation of the problem. One of the main elements of the judicial system of many
states is the involvement of citizens in the administration of justice: both through the jury
and through the court of the chefs. The activities of the jury are carried out in accordance
with the regulations in force. The lack of clear and effective regulation leads to gaps in
the practice of judicial and law enforcement agencies.

The involvement of civil society in the judicial process is foreseen by the creation of a new
institute - the “jury trial”. Given that this entirely new institution is fundamentally differ-
ent from the previous “people’s assessors”, the question of the formation and functioning
of the jury is very relevant and important both for the society and for the judicial branch
of government. Participation of citizens, their awareness, principledness and expression
of will in making court decisions should positively affect trust in the judicial system [7].

Of course, the institute of the jury in Ukraine eliminated gaps in the system of judicial
power and justice, provided citizens with the opportunity to administer justice through
jurors.

In this regard, the normative and legal support of the activity of the jury in Ukraine is
particularly relevant.

State of the study. Separate aspects of the legal regulation of consideration of the case
in the jury were reflected in works of U. Alenin, U. Groshevoi, V. Gorovovenko, V. Malya-
renko, P. Pylypchuk, I. Rusanov, M. Grai, V. Teremetsky, V. Tertyshnik, V. Shishkin
and other scholars.
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The purpose of the article is to analyze the legal and regulatory framework for the activ-
ities of the jury in the legal process of Ukraine in order to optimize it.

Presenting main material. In 2006, the practice of the Bangalore Principles of Judicial
Conduct (commonly accepted standards regulating the activity of courts at the interna-
tional level) was extended on the territory of Ukraine. According to them, some emphasis
was placed on the settlement of relations between judges and jurors. The judge maintains
the procedure and observes etiquette in the course of all court proceedings and behaves
patiently, duly and courteously on the parties to the court, jurors, witnesses, lawyers
and other persons with whom the judge communicates in its official capacity. A similar
behavior was demanded by this international treaty from persons participating in a court
session [2, p. 26].

In clause C of Art. 1 of the Additional Protocol to the Criminal Law Convention on Cor-
ruption (ETS 191), ratified by Ukraine on October 18, 2006, provides an international inter-
pretation of the term “juror’s assessor”. The possibility of a specific definition of this defini-
tion was established by the parties to this Protocol. However, this concept must necessarily
include a person acting as a member of the collegial body, which should determine the guilt
of the accused during the trial [3].

Also, the Bordeaux Declaration, adopted on November 18, 2009, reduced the task of judges
and, where applicable, jury trials, to due consideration of cases without any undue influ-
ence from the prosecution or defense, or any other party [1].

It should be noted that the activities of the jury are provided by the norms of the national
legislation. In accordance with the Constitution of Ukraine, the people directly participate
in the implementation of justice through the jury [5].

However, the listed norms for a considerable period of time were only declarative,
without being enshrined in legislative acts and practice. The situation has changed with
the adoption of the Criminal Procedural Code of Ukraine of April 13, 2012, which came into
force on November 20, 2012. At the same time, a number of significant changes were made
to the Law of Ukraine “On the Judiciary and Status of Judges”, which regulated the status,
powers and responsibility of jurors.

That is why these constitutional provisions are not only reproduced in the Law of Ukraine
“On the Judiciary of Ukraine” of 02.06.2016, but also specified in its provisions.

Consequently, in accordance with the norms enshrined in the Basic Law of our state,
the authorities should provide citizens with their constitutional right to participate in
the administration of justice through jurors. This is to mean participation in the admin-
istration of justice provided and guaranteed by the state, enshrined in the Constitution
of Ukraine and indispensable for executive, legislative and judicial authorities, the right
of a citizen in the forms established by law to be an active participant in the administration
of justice. Although at this stage there are problems with the introduction of the jury in
our state. The most important problem is that the Constitution of Ukraine only proclaims
the right of the accused to the jury, while not giving any provisions on the construction
and operation of the court, the procedural rights and duties of the jury are not defined. It is
necessary to clearly define the model of the jury trial institution.

On May 10, 2006, the Decree of the President of Ukraine approved the Concept for
the improvement of the judiciary for the establishment of a fair court in Ukraine in accordance
with European standards. In Part 2 of Section 4 it was noted that the activities of the jury
should be regulated by law, providing for its use only in certain categories of criminal cases.
The accused should have the right to choose: his case will be considered by a jury or a panel
of professional judges. Functions of jurors should be separated from the functions of a pro-
fessional judge. Jurors decide in a decision only a matter of legal fact, and professional judge
on the basis of jury and the rules of criminal law decree sentence [8].
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The new institute of jurors began to develop after the decision of the National Secu-
rity and Defense Council of Ukraine dated February 15, 2008 “On the process of reforming
the criminal justice system and law enforcement agencies”. According to the provisions
of the document, one of the areas of reforming the criminal justice of Ukraine was the con-
sideration of a collective court, with the participation of jurors, criminal proceedings in
which the accused are minors [10].

Currently, the jury activity in Ukraine is regulated by the Criminal Procedure Code
of Ukraine, the Civil Procedural Code of Ukraine and the Law “On the Judiciary and Status
of Judges in Ukraine”, according to which the jurors, together with professional judges, are
united into a single panel and consider the case in court according to with the law.

The Code of Criminal Procedure of Ukraine contains Chapter 2, which contains only
8 articles devoted to the regulation of proceedings in the jury. Their summary can not
answer a lot of discussion issues in the work of the jury.

The Law of Ukraine “On the Judiciary and the Status of Judges” more and more regulated
the legal status of the jury, the specificity of the cases to which involved, the requirements
for candidates, the grounds and procedure for exemption from duties, guarantees of rights;
in resolving all matters relating to the consideration of a case and the issuing of court deci-
sions, they have the same rights as professional judges [9].

In accordance with the law, for approval of the list of jurors, the territorial administration
of the State Judicial Administration of Ukraine shall apply to the appropriate local councils
that form and approve, in the amount indicated in the submission, a list of citizens perma-
nently residing in the territories covered by the jurisdiction of the relevant district court,
meet the established requirements and have agreed to be jurors [6].

It should be noted that this law does not envisage the possibility of a citizen being a juror, that
is, the procedure for selecting candidates, criteria for their assessment and election conditions.

In addition, the Law of Ukraine “On the Judiciary and Status of Judges” contains significant
gaps in the work of the jury. In particular, according to Clause 6 of Art. 67 of this law, failure
to appear without a valid reason in a jury trial is considered to be disrespectful to the court [9].

Responsibility for contempt of court is stipulated in Art. 185-3 of the Code of Ukraine
on Administrative Offenses. Obligatory qualifying feature of this administrative offense
when evasion from appearance in court is “malice”. Anger is determined repeatedly with-
out valid reasons of evasion from appearance in court [4, p. 428]. This means that according
to the current wording of the provisions of Art. 185-3 KUpAP is not an offense and does not
entail administrative liability for a one-time deliberate failure to appear in a court of a person
(including a juror) whose personal participation in court proceedings is considered manda-
tory. However, because of the absence in the court session of the participants in the trial,
the consideration of each second third case is actually postponed.

In the economic, administrative proceedings and in cases of administrative violations,
the participation of the people in the implementation of judicial proceedings is not provided
for by the current legislation.

As we see, normative certainty and regulation of this institute can not be called complete.
The set of normative legal acts, the significant part of which is taken by international docu-
ments and documents of recommendation and software value, has a scattered character. In
support of this, it is possible to specify the provisions of the letter of judges of the Supreme
Court of Ukraine regarding the Law of Ukraine “On the Judiciary and Status of Judges” [9].
In it, judges complained that the right of the people to directly administer justice by jury trial
again at an indefinite time remains at the level of the declaration, which makes it impossible
for the people to exercise legitimate forms of effective control over power. During the last
two years legislative innovations have been made that will enable the institute of jurors to
enter the territory of our country, but they are also not without flaws.
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Therefore, it is necessary to legislatively regulate the procedure for the exercise of jurors’
powers by a separate normative act in which to highlight their powers, the procedure for
conducting court proceedings, to determine the list of criminal proceedings in which they
must take part and responsibility for failure to fulfill their duties.

Conclusions. Thus, the idea of participation of the people in the administration of justice
has long been perceived by theory and practice. Effective activity of state bodies is impossi-
ble without close and systematic cooperation with the people’s element, that is, with citizens
and the public, as a powerful regulator of social behavior of citizens is the public opinion
of both large and small social groups. By the legal nature of the court with the participation
of the people is one of the forms of direct democracy, that is, the way of expressing the will
of the people in solving socially important issues.

Therefore, the activity of the jury is carried out in accordance with the current regulations.
The lack of clear and effective regulation leads to gaps in practice. That is why it is proposed
to detail the procedure for exercising the powers of the jury in a separate normative act in
which to determine their powers, the procedure for conducting court proceedings, to deter-
mine the list of criminal proceedings in which they must participate and responsibility for
failure to fulfill their duties.

References:

1. Bordeaux Declaration No. 994_a50 of 11/18/2009 / Database “Legislation of
Ukraine”. VR of Ukraine. URL: http://zakon2.rada.gov.ua/laws/show/994_a50 (date of
issue: 02.17.2018).

2. Glovyuk L. The jury’s verdict: de lege ferenda. Comparative-analytical law : electron.
Sciences. kind. Uzhhorod, 2014. Ne 5. P. 358-361. URL: http://pap.in.ua/5_2014/107.pdf
(accessed: 03.10.2017).

3. Additional Protocol to the Criminal Convention on Corruption of May 15, 2003.
No. ETS 191. / Legislation of Ukraine. VR of Ukraine. URL: http:/ /zakon2.rada.gov.ua/
laws/show/994_172/conv/pnntl349712332808772 (date accessed: 02.13.2018).

4. Kalyuzhnyi R., Komzyuk A., Pogribniy O., et al. Scientific and Practical Commentary
on the Code of Administrative Offenses. Kyiv : All-Ukrainian Association of Publishers
“Legal Unity”, 2008. P. 428.

5. Constitution of Ukraine: Law of Ukraine of June 28, 1996. No. 254k / 96-VR / Data-
base “Legislation of Ukraine”. VR of Ukraine. URL : http://zakon4.rada.gov.ua/laws/
show /254 %D0%BA/96%-D0%B2%D1 %80 (accessed 16.02.2018).

6. Criminal Procedure Code of Ukraine : Law of Ukraine of April 13, 2012. No. 4651-VI:
as of February 15, 2018 / Database “Legislation of Ukraine”. VR of Ukraine. URL:
http:/ /zakon2.rada.gov.ua/laws/show /4651 %D0%B017/ print1329932924471.

7. Malyarenko A. On the oath of a judge and responsibility for her violation. Bulletin of
the Supreme Court of Ukraine. 2012. No. 2 (138). P. 26-31.

8. On the Concept of Improving Judiciary for the Establishment of a Fair Court in
Ukraine in accordance with European Standards: Decree of the President of Ukraine No.
361/2006 of 10.05.2006 / Database “Legislation of Ukraine”. VR of Ukraine. URL: http://
zakonl.rada.gov.ua/laws/show/361/2006/conv/ printl34987963412739 (accessed 12.09.2017).

9. On the Judiciary and Status of Judges: Law of Ukraine of June 02, 2016. No. 1402-VIII /
Database “Legislation of Ukraine”. VR of Ukraine. URL: http:/ /zakon2.rada.gov.ua/laws/
show/1402-19.

10. On the course of reforming the criminal justice system and law enforcement agen-
cies: Decision of the National Security and Defense Council of Ukraine N 311/2008 of
08.04.2008 / Database “Legislation of Ukraine”. Verkhovna Rada of Ukraine. URL: http://
zakon2.rada.gov.ua/laws/show/n0009525-08 (accessed 03/12/2017).

224



