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ITpaBosacTocoBunii mporiec He Jiuille y cpepi paBoCyJIs CyAiB 3arajbHOI FOPUCAMKIILL,
a i cyoBoi cycTeMu B3arali, IoTpedye HassBHOCTI 3aKOHOAABCTBa TaKol SIKOCTI, sike 0 y Oe3-
YMOBHOMY IHOPSIIKY YPeryJiboByBajIO BCi 0COOIMBOCTI pO3BUTKY HAIIIOrO CycIiIbcTBa. He
IIVIBJISTYVICH Ha 3aBajiocst 0 IIPOCTOTY TAaKO1 BUMOTH, 11 peajTbHe BTUJIEHHS B XXUTTS € JOBOJIL
cxragHuM. IIpakTuKa 1okasye, 1o y>ke IIifl 4ac 3aKOHOTBOPEHH:I YacTMHa 3aKOHOaB4Ol
MaTepil HOYMHAE «yCcTapiBaTy», yTBOPIOKOUYM yKe Ha IIbOMY [I0YaTKOBOMY eTarll [IeBHi 3aKO-
HOJIaB4i Hey3ro/pkeHocTi. IlpyunHa TyT nossrae y moBosn yCK/IaJHeHin IIpoLenypi 3ako-
HOZIaBuO1 poOOTI HapsIaMeHTY, e BasK/IMBi 3aKOHOIIPOEKTV YacTO PO3ITIAIAI0ThCS POKaMU,
i Ile Ipy TOMY, III0 HaJl CTPIMKUII PO3BUTOK CYCIIUIPHMX BiITHOCWMH, i, BIUIMBOM iHdoOp-
MalliVIHVIX, TeXHIYHMX, TeXHOJIOTIUHMX, MIrpalifiHiX HPaKTUK, Ay>Ke IIBUIKO 3MiHIOIOTh
dK caM YKJIafl XWUTTs JIIOAe, TaK i X mopediHKy. IIpumHATTS X 3aKOHOOABCTBA B «TYp-
Oopexnmi» 0e3MOBHO MPUCKOPIOE IPOXOPKeHHsSI 3aKOHOIIPOEKTIB, ajle MOPOKYye iHIITy
pobrieMy - mIpo0sIeMy 3aKOHOABUMIX HPOTJINH, sIKi 00’ €KTMBHO BVHMKAIOTH Y BUTJIS]
«IIPOITYyCKiB», TIEBHMX XMO UM HEeHOJIIKiB, gKi cpopMyBaBIINCh B TOMY Yl iHIIIOMY 3aKOHi
MPOSIBIIAIOTHCS JIVIIIE ITiJT Yac IIPaBO3acTOCOBYOI ITPAKTUKM CYIiB.

I xoua cyu, He SIBJIAIOTBCA OpraHaMu, sIKi TBOPSTh IIpaBO, BOHM BCe )X BYMYIIIeHI B yTOy
CIIpaBeIMBOCTI IIpaBa, MIOro JIOTIYHOCTI 1 pO3yMHOCTI, «yCyBaTW», «yTOYHIOBATW», «PO3IIIN-
pATI», «TOIIOBHIOBATW», a iHOI 1 CTBOPIOBATH IIPaBO, BAAIOUNCEH [10 CyJOBOI IIPaBOTBOPYO-
CTi, 1 MM caMMM CTpaxyrouy I10 CYTi 3aKOHOJIABIId Ha OCTAaHHbOMY PyOexxi mpaKTMUHOIO
[IpaBO3acTOCYBaHHS HOPM IIpaBa, (popMyIouM B TaKWUI CIOCIO: a) €IHICTh CYZOBOI IIpaK-
TUKM; O) pO3BMBAIOUM OJHOYACHO IIPaBO; B) yCyBalOUM i3 3aKOHOIABUYOTO IIOJISL IIPaBOBi
HEY3rO/I>K€HOCTI.

dopMyBaHHS TaKoI IIPaBO3aCTOCOBYOI IIPaKTUKM B IIPaBOCYl HaIIOI [JeprKaBy CTBO-
PIO€ peastbHI MOXKIVMBOCTI 10 30JIVDKEHHS KOHTMHEHTAIPHOTO IIpaBa, B MeXKax sIKOTro JJOHe-
faBHa popMyBaslacd sIK pajsiHCbKa, TaK i IIoCTpaJsHCbKa JOKTPVHA LMBUIBHOTO IIPOLIecy-
aJIbHOTIO IIpaBa, TakK i IpolecyaJlbHe 3aKOHOAABCTBO, Ta 3araJIbHOIO IIpaBa, B OCHOBI IKOT'0
JIOXUTB JOKTPUHA CYyA0BOI MpaBOTBOpUOCTi. Takmii Irporiec ja€ peayibHy MOXKJIVBICTD IIIOI0
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POSIIMpPeHHs KepeJIbHOI 0a3y VBUILHOTO IIPOoliecyaJIbHOTO IIpaBa Ta BU3SHATH TPV IIbOMY
CYZIOBUV IIPelleIeHT KepesIoM ITpaBa. Takwii Imiaxis, 40 pO3BUTKY BUY€HH: IIPO CYOBY Ipa-
BOTBOPYICTb € 00 €eKTMBHMM i 3aBYaCHMM, OCKUIBKVI CbOT'OJIHI BXXe TpeTVHa KpaiH IBiJIi30-
BaHOI'O CBITY BU3HAE CYJOBUV IIpeLeleHT JUKepesloM IIpaBa, i YKpaiHa, sgKa BXe Mac€ CTa-
TyC KaHAMgaTa Ha BTyl 7o €Bponericbkoro Corosy, MOBMHHA 1 B IIOAAIBIIIOMY PyXaTWCh
B HAIIPsAMKY BCTyny o0 €Bponericbkoro Corosy, ajie 414 11bOro BOHA ITIOBMHHA MaTy Cy4JacHe
3aKOHOZIABCTBO, dKa [1aBajio O MOXJIMBICTb OyAyBaTV IpOMaJIsHChKe CYCIIIbCTBO.

Ki1rouoBi cj10Ba: cy/joBa IIpaBOTBOPYICTh, 3aKOHOIaBYi IPOTraJIMHN, LIIVBUIBHUI ITPOLIeC,
30/IVDKeHHS KOHTMHEHTAJIBHOTO Ta 3arajIbHOTO IIpaBa, CYI0BUI IIpelie/IeHT.
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The law enforcement process not only in the sphere of justice of courts of general
jurisdiction, but also of the judicial system in general, requires the presence of legislation
of such quality that would unconditionally regulate all features of the development of our
society. Despite the seeming simplicity of such a requirement, its actual implementation
is quite difficult. Practice shows that already during law-making, part of the legislative
material begins to become «obsolete2, creating certain legislative inconsistencies already
at this initial stage. The reason here lies in the rather complicated procedure of the legislative
work of the parliament, where important draft laws are often considered for years,
and this despite the fact that the rapid development of social relations, under the influence
of information, technical, technological, migration practices, very quickly changes the very
way of life of people, and their behavior. The adoption of legislation in the «turbo mode»
silently accelerates the passage of draft laws, but creates another problem - the problem
of legislative gaps, which objectively arise in the form of «omissions», certain errors or
shortcomings, which, having formed in one or another law, are manifested only during law
enforcement practice courts.

And although the courts are not bodies that create law, they are still forced to agree
to the justice of the law, its logic and reasonableness, to «remove», «clarify», «expand»,
«supplement», and sometimes create law, resorting to of judicial law-making, thereby
essentially insuring the legislator at the last stage of practical enforcement of legal norms,
forming in this way: a) the unity of judicial practice; b) simultaneously developing law;
¢) eliminating legal inconsistencies from the legislative field.

The formation of such law enforcement practice in the justice system of our country creates
real opportunities for the convergence of continental law, within which until recently both
the Soviet and post-Soviet doctrine of civil procedural law, as well as procedural legislation,
and common law, which is based on the doctrine of judicial law-making, were formed. Such
a process provides a real opportunity to expand the source base of civil procedural law
and at the same time to recognize court precedent as a source of law. Such an approach to
the development of the doctrine of judicial law-making is objective and premature, since today
already a third of the countries of the civilized world recognize judicial precedent as a source
of law, and Ukraine, which already has the status of a candidate for accession to the European
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Union, must continue to move in the direction of accession to the European Union, but for this
it must have modern legislation that would make it possible to build a civil society.

Key words: judicial law-making, legislative gaps, civil process, convergence of continental
and common law, judicial precedent.

IToctanoBka mpoOsemn. IcropruHO CKIajlocsl TakK, IO HpaBO3acTOCOBYa ITpaKTHKa
3 TOUKM 30PY LIVBUIBHOTO CyJOYMHCTBA OAUISAEThCS Ha KOHTMHEHTaIbHY (pOMaHO-TepMaH-
CBKMVI TUII IIPaBOBOI CiM'T), B SIKill TOMIHYIOUMM € IIpaBOTJIyMaueHHs 3MiCTy HOPM IIpaBa
Ha ITpefIMeT pO3yMiHHH X JIHIBICTMYHO-IIPaBOBOI CyTi Ha OCHOBI BEpXOBEHCTBa 3aKOHY Ta
3araJibHy (aHIJIOCAKCOHCBHKMVI TUII IIPaBOBOI ciM'T) 3 ii Cy[I0BOIO IIpaBOTBOPUICTIO, sIKa CTa-
10411 OCHOBHOIO YaCTVHOIO CYZIOBOTO pillleHHsI, HabyBae 0coOIMBOI iMIIepaTUBHOCTI — CyI0-
BOTO IIpeIlefIeHTY i 3 11X MiJICTaB CTa€ IKepeJIoM IIpaBa 3 000B sI3KOBMM VIOTO IIpaBo3acTo-
CYBaHHSAM B MalIOyTHOMY Y cdepi moaibHMX 3a CBOIM 3MiCTOM CITipHMX BilTHOCHH.

Ha neprmmii orsisay, 3maeThes, 10 Taki TpaKTUKY € PIBHOSHAYHVMU 3 TOUKM 30py ITpolle-
CyaJIbHOT'O 3aKOHO/IaBCTBa, ajle HacIlpaB/li Ile He TaK, OCKUIbKM IIpaBoO TJlyMadHa ITpaKTuKa
He BU3HAETBbCA 3aKOHOMABIIEM IIKepejloM IIpaBa, 00 BOHa HOCUTbH iHAVBIIyaJIbHO-IIpaBO-
BUV XapaKTep, OOYMOBJIEHUN! SIKIiCTIO IPOdecivHMX 3HaHb CYI/iB, IX 0COOMCTIM PO3yMiH-
HSIM JIIHTBICTMYHO-ITPaBOBOIO 3MiCTy OKpeMUX CJIiB, CJIOBOCIIOJIYYeHb, I10JI0KeHb Ul IIpaBuI
3 TOUKM 30pYy Aifoumx HOpM mpasa. [IpenenenTHa XX MpaKTvKa BU3HAEThCA 3aKOHOABIIEM
JKepeJIoM IIpaBa, ajle TaKWi ITpoliecyaJIbHIUV CTaTyC Ha CbOTOIHI B YKpaiHi OTpyMaJIv JIvile
pimenHs €Bporericbkoro cyy 3 rpas jroayam (4. 4 cr. 10 HIIK Yxpainm). [TpaBosi x mo3mriit
BepxosHoro Cyny, sKi 3aKpiIlIIOTBCS B TIOTO TIOCTAaHOBaX, X04a YacTo i ITOB s3aHi 3 CyJ10BOIO
IPaBOTBOPUICTIO, CIIPSIMOBAHOIO Ha ITOI0JIaHHS IIPaBOBVIX IIPpo0sIeM Y BUIIIAII 3aKOHOIaBUX
MPOTaIVIH Y iHIIMX 3aKOHOJIABUYMX HEY3rofKeHOCTell (HeIIOBHOTa, HeTOUHICTh, CyIlepedIn-
BiCTb) HOpPM IIpaBa, ajle CbOrO[IHi BOHM He BU3HAIOThCS [KepesIoM IpaBa i HaOyBaroTh JInIle
CTaTyCy OIocepeKOBaHOI0 MpOolleCyaIbHOrO IPVIMYCY, a He 3arajIbHOI 000B I3KOBOCTI.

B To1 e "ac, HaICTPIMKIMII PO3BUTOK CYCIIUIBHIX BiTHOCKH, TX JeMOKpaTu3allis, r100asti-
3allisg 00’ eKTMBHO He MOXYTbh 0OMeXyBaTVCh BUK/TIOUHO paMKaMM il OKpeMoi HOpMM IIpaBa
uy 3akoHy. IIpaBo3acTocyBaHHs CHOTO[IHI Ma€ IPYHTYBaTVCh Ha OCHOBI IIPUHIIVITY BepXo-
BEHCTBa IIpaBa, a TaKM ITi/IXi1 IOBMHEeH IlepedadaTyi i MOXIIMBICTD Ypery IIOBaHHS CIIiPHMX
BiTHOCVIH Ha OCHOBI CyJI0BOI ITpaBOTBOPYOCTI, sIKa 3 OIHOrO OOKY OCy4YacHIO€E IIpaBO3acToCy-
BaHHSI, a 3 IHIIIOTO - BUPIIITy€e BUKIIOYHY IIpaBOBY IIpo0JIeMy, 3a0e3Iedyourt pO3BUTOK IIpaBa
Ta POPMYIOUM EOVHY CyIOBY IIpaBo3acTocopuy MpakTuKy (4. 5 ct. 403 LITIK Ykpainmn).

TaxmmM unHOM npaBocyAs B YKpaiHi ToUMHae xapaKTepu3yBaTyCs IIOCTYTIOBUM 3011~
JKeHHSIM [IPaBO3aCcTOCOBYOI IIPaKTUKM K KOHTVMHEHTaIbHOT'O, TaK i 3arajJibHOro Ipasa, (pop-
MyIOUM 110 CyTi HOBUV iHPOpMalliiHO-IIPaBO3aCTOCOBYMII ITPOCTip YHidiKOBaHOIO Xapak-
Tepy. Came M NIMTaHHAM CYyJI0BOI IPaBOTBOPYOCTI 1 IpUCBsAYeHa JJaHa HayKoBa CTaTT.

AHaii3 ocTaHHIX OOCIHKeHb Ta mHyOstikamint. IHcTUTYT cyfoBOi ITpaBOTBOPYOCTI
€ 00’ eKTMBHOIO HeOOXiTHICTIO B CbOTOIHIIITHBOMY CyI0YMHCTBI. Taka cuTyallis o0yMoBiieHa
CTPIMKMMM 3MiHaMW, sIKi MarOTh Miclle y cdpepi CyCIbHMX BiTHOCVH, BITHOCVH B €KOHO-
Milli, pO3BUTKY TeXHOJIOIiN, piHaHCiB, iHpopMalIilIHOro cycrijIibcTBa ToIIo. besyMoBHO, 1110
3aKOHOJaBellb HaMaraeThcs IKHaVIIBIUJIIIe YperyJIbOByBaTy Bce HOBI 1 HOBI BITHOCUHY, SIKi
BUHVKAIOTh B CbOTOHIITHBOMY CyCIIUILCTBI. He myBiiagncs Ha TaKy HaroyIermBicTh, 3aK0-
HO[JAaBCTBO OO'€KTMBHO IOYMHAE «yCTapiBaTy» Ille Ha eTalli MOro IPWUIHSTTS, a IOCIIIII-
HICTB B 10TO IIPUMHSATTi, 6€3yMOBHO, IPUBOAUTD A0 YMCIIEHHNUX 3aKOHOABUMX IIPOTaJIVH.
ITpu 11boMy, 3aKOHOIaBeIlb He BCTUra€ OHOBUTM i Te 3aKOHOMABCTBO, AKe BXe icHye. Taka
cuTyarlisi, 6e3yMOBHO, BIUIMBA€E Ha SIKiCTh IPaBO3aCTOCOBHOI IPAaKTUKM B IJIoMy i cymo-
BOI IIpaBO3aCTOCOBYOI IIPaKTUKM 30KpeMa. 3 ypaxXyBaHHSIM HaHVMX 0OCTaBMH, BUEHHS IIPO
CYHAOBY IIPaBOTBOPYICTh ITOYMHAE HAOyBaTV BCe OUIBIIOI aKTyaIbHOCTi, OCKUJIBKM CYZ, Ha
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IIPaBO3aCTOCOBHOMY eTalli € €AMHUM Cy0’€KTOM, KM 37]aTeH Ha II0JI0JIaHHS BCiX 3aKOHO-
JaBuyx IIpOrajiiH 4M iHINMX 3aKOHOAABumx HeysrojkeHocTen. Came B IIbOMY Halpsami
Ipallfoe IIijla HU3Ka HayKoBIIiB, 30KkpeMa SI. Pomantok [1], b. Mammmes [2], H Crenux [3],
C. IlleBuyk [4], C. 3amapa [5], IO. Pgbuenxo [6], M. Koswo0pa [7], I1. Komap [8] Ta imi.
Pazom TuM, Takmx pobiT Mae OyTu OuIbIle, OCKUIBKM YKpaiHa, HaOyBIIM cTaTycCy, KaHIV-
JaTa Ha BCTyIl 10 €Bpomnericbkoro Coro3y, 10 CyTi BUMYyIIeHa Tellep HaOIVDKaTH SIK CBOE
3aKOHOJABCTBO, TaK i CBOIO CYIOBY HPaKTVKY 110 €BPONEVICEKVMX CTaHIapTiB, B OCHOBI SIKVIX
JIeXXUTHh BEpXOBEHCTBO ITpaBa. CaMe 3 IyIX ITifICTaB TaKi IIpoIiecy IOTpebyoTh 6e3yMOBHOTO
CBOI'0 HayKOBOI'O OCMVICJIEHHSI.

MerTo10 cTaTTi € HayKOBe JOCIIiIKeHHs iIHCTUTYTY CyJOBOI IPaBOTBOPYOCTI 3 TOUKM 30py
IiJICTaB Ta IPOLeCyaIbHOIO aJITOPUTMY VIOTO il B IMBUIBHOMY CYJOYMHCTBI YKpaiHu, sIK
MariOyTHBOI CKJIaZI0BOI CYJIOBUX IIpelie/IeHTiB.

OcHOBHI pe3y/IbTaTH JOCTIIDKeHHA. YKpailHChKa JIep>KaBHICTh Ta 1 IIOJIITUYHA 1 eKo-
HOMiUHa He3aJIeXXHICThb, MiTpVMaHa €BPOIENChKOIO CIIUIBHOTOIO JIeMOKpPaTUYHUX Jep-
)KaB, J1a€ MOKJIVIBICTh HAJICTPIMKOMY PO3BUTKY BCiX JIep>KaBHMX IHCTUTYTIB, B TOMY YMCIIi
i mpaBy $IK CHCTEMHOMY Pi3sHOTajly3eBOMYy YTBOPEHHIO, sIke OTPMMaJIO CBill iCTOpVYHWIA
IIIaHC JIsI CBOI'O BCEOXOIUII0I0YOro oHoviieHHs. IIpaBo 3aBxayu Oysio oOymoBsieHO 00’ ek-
TUBHVIM PO3BUTKOM CYCIUIBHVX BiJTHOCHH, OCKUIbKM OCTaHHI BM3HA4alOTh He JIVIIe KOH-
KpeTHi HalpsIMKM PO3BUTKY ITpaBa, a i 3MiCT KOXXHOIO i3 TaKMX HaIlpsMKiB, (popMyroun
TaKVM YMHOM iHdOpMalliiHO-IIpaBoBe M0JjIe, B MeXKax SIKOT'O Cy[IV i [IOBMHHI yperyJroBaTu
CITIIPHI BiITHOCMHM IIi/] Yac pO3IVIANy LMBUILHMX cIIpaB. Pa3soM 3 TvM, Take pO3yMiHHS CVC-
TeMMU IIpaBa, I0ro MeX i 3MicTy 00yMoBIII0BasIo OpMyBaHHSIM B IIPaBOCY/Ii BEpXOBEHCTBa
3aKOHY, III0 0 HeIaBHBOI'O Yacy OyJI0 OCHOBOIIOJIOKHVM i Oe3yMOBHMM B PalIsiHCbKOMY
LVBUIBHOMY CYAOYMHCTBI. Beslkuy BIUIMB Ha Takwuil IpoIiec IPaBOBOIO peryJIroBaHHS
MaJIo 30KpeMa KOHTMHeHTaJIbHe IIpaBo, Ha OCHOBI AKOro i po3BuBajiach JOKTpPVHA BepXO-
BEHCTBa 3aKOHY, a BiffTak OyJia cdopMoBaHa IaHiBHa PoJIb O3UTUBICTCHKOI Teopii IpaBa,
dKa 3arepedye IIpupojiHe IIpaBo, B TOMY YMCII i IIpaBoO Cy/ly Ha CyA0BY HPaBOTBOPYICTb.

ITpuHIINII )Xe BepXOBeHCTBa IpaBa paJsHChKa JIOKTPMHA MBUIBHOIO IIPOLiecyaIbHOro
IpaBa He CIIpUiIMasla, OCKIJIbKI BepXOBEHCTBO IIpaBa Iepedavae MOXIIMBICTD Cyy BUXO-
AWUTHM, Y CBOIV IPaBO3acTOCOBYIVI IIPAKTUIIL, 32 MeXi TOPU30HTY 3MiCTOBHO-IIPaBOBOI CyTi
HOPM IIpaBa IIPU IX HEIIOBHOTi, HETOYHOCTI Y1 CyIIepewIMBOCTI, a IIpU BIJICYTHOCTI 1 HasB-
HOCTI ITpaBoBOi ITpo0JsIeM, CyI 3 MeTOIo 1i ToJIaHHS, Ma€ IIPaBo Ha Cy[I0BY IIPaBOTBOPYICTh,
dKa y CBOIO 4epry obopMye OCHOBU Ipelle/IeHTHOro 3arajibHoro npasa. CaMe 3 1yx IIifIcTaB
CYZOBi ITpeliefIeHTH, sIKi POPMYIOThCS CyJOM, HaOyBatouy II0 CYTi CMJIV 3aKOHY, SBJISIOThCS
000B’SI3KOBMMM ISl IX IIOJAJIBIIOrO ITpaBo3acTocyBaHHsA. OCKUIBKM B TaKMX BUITaIKax
3MEeHIITy€ThCs BIUIVB JlepKaBy Ha Cyau y cdpepi IpaBo3acTOCOBYOI MPaKTUKY, TO 3 LIVX ITifl-
CTaB IIpellefleHTHe IIpaBo BBakaslocs Oyp KyasHMM i TakuM, 11O He BiAIOBiTae iHTepecam
pobitHUKIB i cestsiH [9]. Taka cucteMa mpaBo3acTocyBaHHs O€3yMOBHO € IIPUMHATHOIO JIVIIIe
B TOTaJIiTApHUX CHCTeMaX yIpaB/IiHHS, OCKUIBKM TaM CyAy KOHTPOJIIOIOThCA JIeprKaBoro,
a BiITak BEpXOBEHCTBO ITpaBa TaM 3aBXXAV MiJIMiHAE€TbCS BEpXOBEHCTBOM 3aKOHY.

3miHa y TakMx IIijxogax ocraTouHo HacTasia B 2017 pori, Kojii 3aKOHO/IaBellb 3aKpilvB
B LlMBUIPHOMY Ipollecya/IbHOMY KOJIeKCi YKpalHv HPUHIIII BEpXOBEeHCTBa IIpaBa, 3yMO-
BUBIIV HOBI IIJIXOOV O YPeryJIloBaHHs CIIPHMX BITHOCKH, OCKUIBKIM OCTaHHI BHACIIIIOK
CTPIMKOI0 PO3BUTKY CyCIJIbCTBA, BCe YacTillle i YacTillle movasiv IOTPparuIsasTH B «30HY Ipa-
BOBOI HeBM3Ha4YeHOCTi». Taki 30HM y paBo3acTOCOBYIVI ITPAKTULIl MalOTh MicClle TO/I, KOJIV
€ BiICYyTHBOIO IIeBHa HOPMa IIpaBa Yl Ma€ Miclle HeIIOBHOTa, HETOUYHICTh abo cyIiepewIn-
BICTb TaKMX HOPM, IO YHEMOJXJIVBJIIOE IIPsAMOJIiHiVIHe IIpaBoBe yperyJIfoBaHHs CIIipHMX
BigHOCKH. TakuM 4MHOM, B IIPaBO3acTOCOBUIM POOOTI Cy/IiB BUHMKAE «BUKIIIOYHA IIpaBOBa
npobiema» (4. 5 cr. 403 LIIK Ykpainu), siky i HeoOXiZHO BUpIIIyBaTii cyaM 3a paxyHOK

26



IOPUAMYHNMM BIOJIETEHDB. BUITYCK 25. 2022

CY0BOI IIPaBOTBOPYOCTi. YHUKHYTU TaKOI pOOOTV CyAM He MOXYTbh, OCKUJIBKM CyZlaM «3abo0-
POHSIETHCS BiIMOBA y PO3IJISA/L CIIPaBy 3 MOTHMBIB BiJICyTHOCTI, HEIIOBHOTM, HEUITKOCTI UM
CyIlepewIMBOCTI 3aKOHOIABCTBa, 10 perysioe cripHi BigHocuHm» (4. 10 ct. 10 LITIK Ykpa-
taM). PosyMiroun HasBHICTb TaKMX IIpo0JIeM, a TaKOX Te, 1110 Cy[IV He € OpraHaM, sIKi TBO-
PATh IIpaBo, 3aKOHOABellb, 3 METOI YCyHEeHHs TaKMX 3aKOHOJIaBYMX Hey3rOKeHOCTer,
HaMaraeTbcs «IO0THATV» HaIIIBUAKUI PO3BUTOK CYCHUIBHMX BiITHOCVH 3a paXyHOK ITOCH-
JIEHOTO 3aKOHOTBOPYOTroO IIporiecy. Asle sik 6u 1e He OyJIo HapaOKcaIbHO, ajle camMe TaKa
MOCHIIITHICTD B 3aKOHOTBOPYill poOOTI OPOXKYE IITe OUIBIIY KUIbKICTh 3aKOHOIABUMX IIPO-
rajviH. B 11bomy 3B'a3Ky, I'ostoBa Bepxosroi Pagm Ykpainu P.O. Credanuyk 3a3Havae, 1110
[IpaBOTBOpYA HisUTBHICTh B YKpaiHi, HaXKaJlb, 3HAYHOIO MipOIO € 0e3CHCTEeMHOIO: B OHMIX
BUIIaJKaX 3[iVICHIOETbCS ITOCIIXOM. .., a B iHIINX — HaBIIaKy Jy>ke IIOBUIBHO, IIIO...[IPUBO-
AWUTH A0 BUHMKHEHHs IIPOraJIMH B 3aKOHOJIABCTBi, HEOJHO3HAYHOCTI Y 3MiCTi IPaBOBUX
HOPM Ta 1X KOHKYPeHIIil, yCKJIaJHIOI0YM ITpaBO3acTOCOBYY AisIbHICTh, 30KpeMa i B cyax...
I e mpm TOoMYy, 1O 3arajibHa KUIBKICTh UYMHHMX HOPMaTUBHO-IIPAaBOBMX aKTiB B YKpaiHi
Habararo nepesuIia MibiioH [10].

Orxe, IIPOIYKTUBHICTb POOOTN 3aKOHOAABLIA Ta BXKe iCHyloua BejIMKa KUIBKICTh 3aKo-
HOJIaBUMX aKTiB Ille He rapaHTy€ IPOCTOTU Yy cdepi IIpaBo3acTOCOBYOI AisUIbHOCTI Ta i
6esymoBHoOCTi. IIpakTika mokasye, 110 CyCIJIbCTBO OO €KTMBHO PO3BMBAETHCS HabaraTo
HIBMIIe, HDK mpaBo. Taka cuTyallisi IpU3BOAUTH 10 «PO3PUBIB» MiXK 00 €KTMBHUM pO3-
BUTKOM ITIpaBa i peaJIbHVM XUTTSM CYCIIUIbCTBA. Taki «po3puBy» YTBOPIOIOThH 3aKOHOIaByi
IPOTaJIMH y BUIJISAL IPaBOBMX ITyCcTOT. €. XapUTOHOB B 11if1 YacTWHI 3a3Hay4ae, 1110 HasiB-
HICTh 3aKOHO[aBYMX IIPOTAJIVH € HOpMaJIbHMM siBuileM [11], sike TTOBMHHO [oJ1aTucs Ha
aymky O. @. CkakyH 3a paxyHOK aHaJIOTil ITpaBa abo 3a paxXyHOK 3aCTOCYBaHHS MiXrasry-
3eBo1 aHaJI0Tii [12]. BesymMoBHO, 1110 € HeOOXiTHICTh MiATPpUMaTH IyMKY KoJIer. PasoMm 3 Tum,
HeoOXiTHO BMXOIMTM i3 TOTO, III0 He 3aBXAM IIPaBOBi aHaJIOTil, B TOMY 4mcIli i cyOcmaiapHi
(MiXrasTy3eBi) MaroTh Miclie B MaTepiaJIbHOMY 41 IIpollecyaIbHOMY 3aKOHO[IaBCTBi.

Ha croromi, mep>kasa Mae y>Ke BeJIMKY KUIbKICTh 3aKOHOIaBYMX aKTiB, sIKi i MOpaJIbHO,
i 3MICTOBHO € 3acTapiyluMM, OCKUIbKM BOHM OyJIM HPUIHSATI IIe 3a paadHCBKMX dYaciB
(Hanpukitan, Komekc sakoHiB mpo mpairio Ykpaiau 1971 p.), a Tomy Ix 3MicT He B 3MO3i
yperyJroBaTy CyCIIiJIbHI BiTHOCHHM, SIKi po30yA0BYIOTbCS Ha 30BCIM iHIINMX JeMOKpaTud-
HO-PUHKOBMX 3acagax. TakvM 4MHOM, TaKa peayIbHiCTh IIOTpeOye HOBMX IIi/IXOiB 3 TOUKU
30py HpaBO3acTOCOBYOI MpaKTUKM cy1y. Came 3 IUX ITifICTaB Aep KaBa OKJIaJa€ Ha Cy/, CBOT
HaJlil Ha cIpaBeJIVIBUV, PO3YyMHWI Ta 3aKOHHWMV PO3IVIAL, CIIPHMX BiTHOCMH Ha OCHOBI
BEpXOBEHCTBa IIpaBa Ta CyJ[I0BOI IPaBOTBOPYOCTI SIK IpoliecyaIbHO-IIpaBOBMUX IHCTPYMeH-
TiB, SIKi JAalOTh MOXJIVBICTb PO3BMBaTH IIPaBo, yCyBaro4M i3 iHopMaliVIHO-IIpaBOBOIO OIS
3aKOHO/IaBYl Hey3IOKeHOCTI Ta 3acTapi/li IpaBoOBi MOHATT Ta mnojioxeHHd. [Ipu npomy,
MW BUXOJIVIMO 3 TOTO, ITI0 iIHCTUTYT CYA0BOI ITPpaBOTBOPYOCTI, SIBJIAI0YNCEH IIPVPOIHNM, a Bifl-
TaK i HeBi/l eMHVIM ITpaBOM CY/1y, IIO CyTi JJa€ MOXJIMBICTb Ha CTBOPEHHs TaKol 00’ €KTUBHOL
peaIbHOCTI, IIPU $SIKivt 0co0a, 3BepTaroulCh [I0 Cy/Iy 3a 3aXVCTOM CBOTO IIOPYIIIEHOrO, HeBU-
3HAHOTO YM OCIIOPIOBAHOrO IIpaBa, CBOOOIM YN iHTepecy, HaBiTh He YCBiJOMJIIOE TOTO, III0
HOBI CITIPHI BiIHOCMHM, B IKMX BOHA € CTOPOHOIO, Ile He yperyjaboBaHi HOpMaMu IIpaBa,
4y TaKi HOPMM 3a CBOIM 3MiCTOM € HeTOYHVMM, HEIIOBHVIMM YV CyIlepewINBIMMY, ajle BOHa
3aBXAV IlepeKOHaHa B TOMY, IIIO CYZ, Ma€ TaK/V MexaHi3M CyJ0BOI0 3aXWUCTy, KUV He3Ba-
JKaro4y Ha IeBHi IIpaBOBi HEY3TOIKeHOCTI, 3aBXX/IM 3aTeH YperysroBaTi CIip Ha OCHOBI
3aKOHHOCTI, CIIPaBeINBOCTI, Ta PO3YMHOCTI.

He pumrsuncek Ha Te, 110 IHCTUTYT CYI0BOI IIPAaBOTBOPYOCTI Ha CHOTOMHI i He Ma€ CBOIrO
PO3IIMPEHOro Ta MOIIMOIeHOrO 3aKpilUIeHHs B IIMBUIBHOMY IIpOlleCyaIbHOMY 3aKOHOIaB-
CTBI, SIK He Ma€ i cBO€l MacIITabHOCTI B IIpaBOCY/Ii, Cy/IiB MepIIol Ta areIsiilHOl iHCTaH-
1ir1, ajle 3Ha4YMMICTh IILOTO IHCTUTYTY € HACTUILKM BaroMolO i BaXKJIMBOIO, 5K 3 TOUKU 30PYy
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IIPaB03aCcTOCOBYOI TPaKTVKW, TaK i 3 TOUKM 30Py PO3BUTKY IIpaBa, 1110 XKOIHa CyJl0Ba CHCTeMa
CBITY He MOXe o0inTHch Oe3 maHoro iHcTuTyTy. I mpobriema TyT mosisirae He B TOMY, 11100
IIOCTYTIOBO IHOCWINUTY CyJIOBY T'UIKy BJIafiii, @ B TOMY, 1100 IIPMHIINII BepXOBEHCTBa IIpaBa i3
CBOE€T BipTyaJIbHOCTI TpaHCOpMyBaBcsi 0 y peasIbHO-IIPaBOBU CBill IIPOSIB, IPU SIKOMY ype-
T'yJIFOBaHHS CITiPHMX BiITHOCWH 3aBXIM BiIOyBasiocsi O TyT i 3apa3 Ha OCHOBI BUKITIOUHOI CITpa-
BeyBocTi. CaMe 3 1IMX MiJICTaB CyJI 3aBXK/IV1 IIOBVIHEH MaTy ITpaBo Ha CyJI0BY IPaBOTBOPYiCTh,
sKa ChOT'OJIHI IIOYMHAE BillirpaBaTy I10 CYTi POJIb CTPaXOBOrO BUIIAIKY I 3aKOHO/ABIIA.

Pa30M 3 TMM, TaKWIt TIPOLIeC He TIoBMHeH Oyt Gesmexxanm. Vloro Mexxi moBnHHi 06yMOoB-
JIIOBATICh IIPAaBOBOIO HEOOXIAHICTIO, B OCHOBI SIKOT 3aBXXIM ITOBMHHA MaTV MicClle BUK/TIOUHa
IpaBoBa Ipo0OsieMa, SIKY i HOBMHEH BUPIIITYBaTH CY]I SIK 32 PaXyHOK CBO€T ITpaBOT/IyMavHOI,
TaK 1 IIPaBOTBOPYOI HisUTbHOCTI.

I'Tif MOHATTAM «BUKJIFOUHOI ITPaBOBOI ITpobsIeMy» HeOOXiTHO pO3yMITH SIBHY HeBiIIIOBil-
HICTb 3MiCTy HOPM MaTepiaJIbHOIO IIpaBa TVIM CIIIPHVM BiIHOCVHAM, SIKi II/JIATaloTh ypery-
JIIOBAHHIO Yepes 1X HeIIOBHOTY, HETOUHICTD UM CYIIepewINBICTh a00 IX BifICYy THICTB, UM IX 3MiCT
He BiJIIIOBiIa€ PiBHIO PO3BUTKY CYCIIUIBHMX BITHOCVH. TaKyM 4rHOM, ITapa oKC CyA0BOI ITpa-
BOTBOPUOCTI MOJISITAE B TOMY, IO CY/I SIK CY0'€KT IIpaBOTBOPYOIO IIpoliecy, He 3Ha€ Je i KO
BiH Oyzie MaT CIIpaBy i3 3aKOHOIAaBUYVMMI IIPOTaITHAMM Yl [IPaBOBVIM BaKyyMOM, KMV Y TBO-
PIOETBCA ITPY BiZICYTHOCTI HOPM ITpaBa 4 1X 3acTapiticTio. Och YoMy TaKM MeXaHi3M CyJI0BO1
IIPaBOTBOPYOCTI 3aBX/IV OXOIUTIIOEThCS KpeaTVBHO-IIPaBOBVIM MVC/IEHHSIM CY/IJIiB, JIOTiKOIO iX
Cy/KeHb, 4Ki yepes IIpaBo TIIyMauyHWU Ta IIPaBOTBOPYMI IIPOLeC, pO3IIMPSIOTE MeXi HOPM
IpaBa, IPWIAIITOBYIOUM IX 0 HOBVX YMOB CIipHMX BigHOCHH [13].

CroropHi came Tak POpMy€EThCs Cy10Ba IpaKTHKa B HaIllill [iepkaBi, aKy popMye i crips-
MoBye Bepxosuumt Cyn. Pasom 3 TuM, Taka IIpaKTHKa 3 IOPUIANYHOI TOYKM 30PY € CJIa0KOIo,
OCKUTbKV BOHA He BM3HaHa 3aKOHOIaBIIeM JKepeJIoM IIpaBa, a Bi/ITak i He Ha/liJleHa cTaTycoM
iMniepaTuBHOCTi. Posymiroun c1abkicTh mrpaBoBux 1tosuilinn Bepxosnoro Cymy, 3akoHogaBelb
HaMara€eTbcs 1X IIOCWINTY, 3a paxyHOK XO4a i oIlocepeIKOBaHOr O ajle peaJIbHOI'O IIpaBo3acTo-
COBYOT0 IPOLIeCy MO0 MOAIOHIX 3a CBOIM 3MiCTOM CHipHVX BiTHOCKH. 3 ypaxyBaHHIM JaHMX
oOcTtaBuH, 3aKkoHOAaBelb B 4. 4 cT. 263 LITIK Ykpainu sasHauae: «[Ipu BuOopi i 3acTocyBaHHi
HOPMM IIpaBa [I0 CHipHMX IIPaBOBITHOCVH CYJl BpaxOBYy€ BUCHOBKM IIIO/I0 3aCTOCYBaHH Bifl-
MOBITHMX HOPM ITpaBa, BUKJIaJleHi B ToctaHoBax Bepxosroro Cymy».

Sk BGaummo, cyay He 3000B's13aHi B 6€3yMOBHOIO HOPAIKY CIIilyBaTu IocTaHoBaM Bep-
xoBHOro Cyzy, a jiiie MOXYTh BpaxOByBaTV TaKi BYCHOBKM IIOIO 3aCTOCYBaHHS BifIlO-
BiTHMX HOpM npaBa. Lle o3Hauae, 110 Hallle IIpaBOCY//Isd, BiIIITOBXYIOUMCH CbOTOIHI Bifg
0e3yMOBHOTO 3aCTOCYBaHHS «BePXOBEHCTBa 3aKOHY», Ille He B IIOBHIN Mipi oraHyBaJio
«BEPXOBEHCTBO IIpaBa», 3HaXOA4YNCh, TaKVIM YHOM, ITOCepe/IVHi [TpaBOBOI HeBM3HaYeHO-
cri. II1o6 Bce X Taky CXVWWINTHU Cyay B OiK 3aCTOCYBaHHS IIPaBOBMX ITO3MIIIN, 3aKpiIlUIeHNX
B r1octaHOBax BepxosHoro Cyny y 6e3yMOBHOMY HOPSIIKY, 3aKOHO/aBellb ITOCKITIOE TX 3Ha-
4YMMICTB, 3a3Havaouy, 110: «Bepxosauir Cyn MoXke BU3HATHU KacallillHy cKapry HeoOIrpyH-
TOBAHOIO Ta BiIIMOBUTM y BIAKPUTTI KacallilfHOrO IpoBa/KeHHs, AKIo: Bepxosauin Cypy
BXKe BUKJIaJlaB y CBOIN IIOCTAHOBI BYCHOBOK IIIOI0 MUTaHHS IPaBUIBHOIO 3aCTOCYyBaHHS
HOpMa IIpaBa, NOPYIIeHOro B KacalliViHiy CKap3i, 1 Cy/1 anesIsaiiHoI iHCTaHIIil IeperyisiHyB
Cy/I0Be pillleHHs y BilIIOBITHOCTI 3 TAKMM BUCHOBKOM» (IL. 5 4. 2 cT. 394 LIIIK Yxpainm).

Posymiroun mOCTyIIOBICTh IIepexoy IIpaBoCyAjsd YKpaiHu Bil BepXOBEHCTBA 3aKOHY
(KOHTVMHEHTaJIbHOTO IIpaBa) 110 BepXOBEHCTBa IIpaBa (3araJIbHOIo IIpaBa) Ta iX B3a€MOIII,
Beneriancpka kKoMicist y cBoemy BucHOBKY Bifg 18 sxoBTHs 2010 poky Ne 588/2010 3a3Ha-
unia, mo Bepxosuun Cyp Hazlae npeliefleHTHe TJIlyMadeHHs HOPM IIpaBa i B TaKMil CI1ocio
3a0e3Ieuye OHOTUITHE TIIyMadeHHd 3aKOHY BciMa cymamu [14].

BpaxoByroun BcecBITHIO TeHAEHII0 [0 30JIVDKeHHS 3arajlbHOrO i KOHTMHeHTalb-
HOTIO IIpaBa B IIPaBO3aCTOCOBYIl [isUIPHOCTi, CIPsIMOBAHOI Ha €OHICTh i CcTabiIbHICTH
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IIPaB03aCcTOCOBYOI IPAKTMKI, B OCHOBI sIKOI Ma€ Miclle ITpuHUMII stare decisis (cTosiTi Ha
BUpillleHOMY) 3aKOHO/aBellb yKe Y HarOJIVDKUil IlepcleKTHBI BUMYIIeHU 1 Oyie Y3aKOHIO-
BaTV CyJOBY IIPaBOTBOPYICTh B IIMBUIBHOMY ITpOlleCyaIbHOMY IIpaBi, MiJI IKOIO PO3yMie€ThCs
CBiTOIIsIZIHA CcyICTeMa ITOIJIAIB CyJIiB Ha ITpaBo y cdepi MpaBo3acTOCOBYOTL IIPaKTUKM, gKa
B OLIBIIIN Mipi 0OyMOBJIeHa IIpaBOBOIO HEOOXiTHICTIO i IPYHTYETbCA Ha MOpaJIbHUX Ta
CYCIIUIBHMX IHHOCTSX Ta KOHCTUTYLIVIHMX IpUHLONIIax Ipasa [15].

Takym 4MHOM, 3aKOHO[ABellb CHOTOHI 3aKjlafla€ OCHOBM ITPOLIEHTHOI MOJIesli IpaBa
y cdepi UMBUIBHOIO CyJOUMHCTBA HaIOI JepkaBu. Takmm minxin O0e3yMoBHO 1oTpeOye
npodeciiiHIX 3HaHb Ta KpeaTMBHOTO MUCJIEHHS CYA/iB, IO 11ajIo 0 MOXJIMBICTB 3a paxy-
HOK 1X iHTeJIeKTyaJIbHOI CKJIaJI0BO1 10JIaTH BCi 3aKOHOJaB4i HeY3rO)KeHOCTI, «CTpaxyHdr»
B TaKWU CII0CiO 3aKOHOMABIIA i OJIHOYACHO yCyBarouw i3 iHOpMallilTHO-IIPaBOBOIO I10JIA
HaIIol ep>KaBy Ti UM iHII 3aKOHOaBYi IIPOraJIMHM, IPY 1IbOMY Jaioun MHOIITOBX Y PO3-
BUTKY MaTepiaJIbHVX rajIy3en IrpaBa.

BucHOBKM. BueHH: Ipo cy10By IPpaBOTBOPYICTE Ta IIpaBO3acTOCYBaHH: IPYHTYETHCS Ha
Ipolieci ITIOCTYIIOBOIO ITO€HAHHS 3arajlbHOrO i KOHTVMHEHTaJIbHOTIO IIpaBa B IIVIBUIBHOMY
cyaoumHCTBi. Taknit mpoliec HOCUTB 00 €eKTMBHMIL XapaKTep i HavKpallyM Y/MHOM BiJIOBi-
Jla€ CbOrOJIHIIIHIM iHTepecaM rpoMajisiH YKpaiHu Ta CTaHy Cy4acHOIO IIpaBOCy//s B HaIIIiV
nepxasi. CaMe Take ITO€IHAHHS CIIPUSIE 3 OTHOrO OOKY IOAO0JIAHHIO 3aKOHOAABUMX IIPO-
rajiid, a 3 iHIIOro - pO3BMBaE IIpaBO Ha OCHOBI IMPVHLMNILY «Bifl IIPaKTUKN — 10 Teopii»,
CTBOpPIOIOUM 00’ €KTVBHI MOXJIMBOCTI IIOIO MOMAIBIIOrO PO3BUTKY IIpaBa i IpaBOCYIs
y HallpsIMKY pO3IIVPeHHs JKepeJl ITpaBa.
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